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MEMBERS OF THE COMMISSION 


The Canadian Human Rights Commission was established in 1977. It is 
made up of two full-time members and up to six part-time members. 
The Chief Commissioner and Deputy Chief Commissioner are 
appointed for terms of seven years and the other Commissioners for 
three-year terms. There were no changes in the composition of the 
Commission in 1992. The following are brief biographies of the present 
members. 


MAXWELL YALDEN 


Mr. Yalden was appointed to the Commission in November 1987. 
After joining the Public Service in 1956, he held a variety of positions in 
the Foreign Service and subsequently served as Assistant Under- 
Secretary of State and as Deputy Minister of Communications. In 
1977, Mr. Yalden began a seven-year term as Commissioner of Official 
Languages. He was appointed Ambassador of Canada to Belgium and 
Luxemburg in 1984, and served in that capacity until taking up his 
present post. 


MICHELLE FALARDEAU-RAMSAY 


Mme Falardeau-Ramsay, Q.C., was appointed Deputy Chief 
Commissioner in September 1988. She was previously a lawyer with 
the firm of Massicotte, Levac and Falardeau and later a senior partner 
with the firm of Levac and Falardeau. In 1975, Mme Falardeau- 
Ramsay joined the Public Service Staff Relations Board as its Deputy 
Chairman and in 1982 became Chairman of the Immigration Appeal 
Board. 


GURCHARAN SINGH BHATIA 


Mr. Bhatia, a Fellow of the Institute of Chartered Accountants of India 
and founding member of the India Society of Winnipeg, was appointed 
to the Commission in October 1989 and reappointed in November 
1992. He was at one time Director and Vice-Chairman of the 
Edmonton Immigrant Services Association and has also served on the 
Cultural Advisory Committee of the City of Edmonton and the 
Province of Alberta. In 1980, he founded Canadian Link, formerly 
Prairie Link, a multicultural monthly newspaper devoted to promoting 
Canadian values, human rights and better understanding among all 
Canadians of different cultural backgrounds. 


WILLIAM COLLINS 


Mr. Collins was first appointed to the Commission in September 1988 
and reappointed in September 1991. He is a senior partner in the law 
firm of Collins and Kennedy in St. John’s. He has also been President 
of the Newfoundland and Labrador Human Rights Association, 
Secretary of the Newfoundland Legal Aid Commission and 
Chairperson of the Civil Liberties Section of the Canadian Bar 
Association’s Newfoundland Branch. 


MARY LOUISE DICKSON 


Miss Dickson, Q.C., was first appointed to the Commission in 
September 1988 and reappointed in September 1991. She is a lawyer 
and partner with the Toronto firm of Dickson, Sachs, Appell & 
Beaman and a Director of the Canadian Paraplegic Association, Camp 
Awakening Inc. and the Canadian Bar Financial Association. Miss 
Dickson is also a former member of the Ontario Advisory Council on 
the Physically Handicapped and past President of the Estate Planning 
Council of Toronto. 


RENEE DUPUIS 


Mme Dupuis, of Quebec City, was appointed to the Commission in 
October 1989 and reappointed in November 1992. She is a Lecturer in 
Administrative Law at the Ecole nationale d’administration publique 
of Quebec and Senior Counsel to the Government of Quebec on 
Aboriginal Affairs. Mme Dupuis has extensive experience in the field 
of aboriginal rights and has worked in the areas of social, health and 
community services. In 1992 she was part of the Quebec Government’s 
first program to assist francophone countries in the quest for 
democratization. She has also been involved in the research program 
of the Royal Commission on Aboriginal Peoples. 


ISABELLE IMPEY 


Mrs. Impey, who is Executive Director at the Gabriel Dumont Institute 
in Prince Albert, Saskatchewan and Member of the Board of 
Governors of the Canadian Centre for Police Race Relations, has been 
a member of the Saskatchewan Human Rights Commission since 1988 
and was appointed to the Canadian Commission in October 1990. 
Trained as a social worker, Mrs. Impey also worked for the Prince 
Albert Tribal Council from 1985 until 1991. 


REGINALD STACKHOUSE 


Mr. Stackhouse, of Bracebridge, Ontario, was appointed to the 
Commission in July 1990. He is a professor at the Toronto School of 
Theology and Principal Emeritus of Wycliffe College, University of 
Toronto. Mr. Stackhouse was Chairman of the House of Commons 
Standing Committee on Human Rights from 1986 to 1988 and a 
Canadian representative to the 1986 General Assembly of the United 
Nations. He has also participated in several human rights conferences 
including the World Conference of Experts on Human Rights in 
Ottawa in 1985, the United Nations Human Rights Commission in 
Geneva in 1987, and the International Association of Official Human 
Rights Organizations in Philadelphia in 1991. 
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“All human beings are born free and equal in dignity and rights.” 


Article 1, the Universal Declaration of Human Rights 


“Every individual should have an equal opportunity with other 
individuals to make for himself or herself the life that he or she is able 
and wishes to have, consistent with his or her duties and obligations as 
a member of society, without being hindered in or prevented from 
doing so by discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family status, disability 
or conviction for an offence for which a pardon has been granted.” 


Section 2, the Canadian Human Rights Act 


PREFACE 


In 1992 a new and ominous term entered the world’s vocabulary. “Ethnic 
cleansing”, with all its brutal and frightening connotations, held many 
observers mesmerized, and much of the world sadly impotent, as one 
profoundly terrible event followed another. 


Are we merely to thank our lucky stars that we are safely at home in Canada, 
and not in Sarajevo or Mogadishu or any one of a number of places riven 

by racial, ethnic or sectarian strife? Should we indeed, consciously or 
unconsciously, use that fact as a reason for looking less critically at our own 
problems? Or ought we to see a need to redouble our efforts, precisely 
because we are the fortunate ones and have so much to cherish and defend? 


Most of us know the answer, as we usually do with rhetorical questions. But 
let us be clear what we mean when we speak of cleaning up our own affairs. 
We obviously are not talking about human rights as that term might be used 
in Somalia or Bosnia. In the desperate situation in which so many peoples 
find themselves, where there is scarcely any pie to cut up, it means little to 
talk of equal portions. But what human rights signify here in Canada is 
precisely that: an equitable sharing of the many goods with which our nation 
has endowed us. 


Equality must also mean acceptance of diversity. Sharing is all too easy 
within the clan; it is only when we have to make room for others who are 
different that we run into emotional complications that many of us have 
trouble acknowledging. Yet that is precisely the situation in which Canadians 
find themselves: the winds of demographic and social change are there for 
anyone who cares to observe. And they are unlikely to moderate. 


In the circumstances, we can accept change generously and ungrudgingly or 
we can be dragged along, unhappy and bewildered. If we accept willingly, 

I cannot believe that the dangers are what some would make them out to 
be. There is no sound reason to imagine that new minorities are likely to 
undermine the strength and values of a secure majority. In other words, it is 
not a zero-sum game: it benefits everyone. 


Coping with change takes commitment and tenacity, it is true, and it also 
takes patience and empathy on all sides. Legislation and lobbying are 
important — we are the first to underline that fact whenever we can — but 
acceptance of equal rights also demands a modicum of human understanding 
from everyone concerned. That this object may not be simple to accomplish 
in a free-for-all democratic environment is a commonplace. It nevertheless 
remains our Commission’s duty to promote it as vigorously as possible, and 
without regard to special interests. We will continue to do so in 1993. 


M.F.Y. 
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AN OVERVIEW 


It is now almost forty-five years since the Universal Declaration of 
Human Rights was proclaimed. Long enough to raise a few questions 
about the universality of its premises and the practical value of its 
achievements. But if the worldwide applicability of the Universal 
Declaration may sometimes appear shaky, the overriding commitment 
to accepting human differences and equalizing opportunities for all 

is still one of the most powerful ideas of our time. In the words of 

one African delegate to a recent rights conference, it represents 

“an undeniable progress for the conscience of democracy” and 

“an international yardstick of good conduct.” 


Difficulties will always arise in interpreting the sometimes slippery 
concept of equality, and in trying to give effect to the principle of non- 
discrimination. Nevertheless, the effect of the Universal Declaration 
has been to proclaim those rights which it is beyond the power of 
governments to confer or deny, and to hold the latter accountable 

for their successes and failures in implementing them. Meanwhile, 

if we ever doubted that the pursuit of freedom and equality in an 
overcrowded, hard-pressed and generally self-interested world at times 
produces some perverse results, we were certainly disabused in 1992. 


INTERNATIONAL PERSPECTIVES 


One of the less attractive features of the global village is our daily 
exposure to some of the most horrendous human rights abuses this 
world has ever seen. From Bosnia to Myanmar and from Africa to the 
Americas, it sometimes seems as if no manifestation of inhumanity is 
too terrible not to have happened within the last twelve months. 
Against such a background, Canada quite naturally appears an oasis 
of civility and good sense, but this was hardly a year when Canadians 
could simply watch the follies from a distance. The see-saw of 
democratization and authoritarianism in the former Soviet bloc and 
outbreaks of ideological, religious and ethnic violence in almost every 
corner of the world not only highlighted the precariousness of human 
rights but placed additional obligations on countries like Canada to 
lend a hand and to live up to their reputation as leaders in the field. 


This has encouraged others to look to the Canadian experience for 
insights into the definition and management of human rights at a 
practical level. A majority of countries around the world are, after all, 
still engaged not only in the primary struggle for such fundamental 
liberties as the freedoms of expression, association and movement, but 
also in building an independent judiciary and developing basic means 
of redress. As a result, we have frequently been reminded throughout 
the year that, whatever political and cultural differences there may be 
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from country to country, the effective operation of any reasonable 
system of human rights requires a clear statement of the rules and a 
truly independent system of corrective action. 


Our growing exposure to other countries might also persuade us to 
look more squarely at our own shortcomings. Canada has ratified 

the most significant conventions that have flowed directly from the 
Universal Declaration over the years, whether they deal with the rights 
of women, of racial, religious or ethnic minorities, or of children. We 
are obliged under these conventions to provide extensive reports on 
our compliance with those standards. Although it may be asking too 
much that governments anywhere in the world forbear from 
emphasizing their achievements, this exercise might nevertheless be an 
opportunity, at least in this country, for some serious soul-searching. 
Instead, it too often becomes an uncritical recital of official | 
accomplishments. We therefore hope this Report may help balance the 
conventional picture of Canada as a model of rectitude by highlighting 
a few of the areas in which not a little remains to be done. 


THE HOME FRONT 


Canadian readers will not need reminding that the enormous focus on 
constitutional reform, and the considerable political and legal effort 

to frame an acceptable pan-Canadian accord, came to naught on 
October 26. While it may be idle to speculate on why this happened, 
one is bound to ask what can be salvaged in the way of workable future 
rights. It is certainly clear to us that the absence of any constitutional 
breakthrough in 1992 was to some extent offset by incremental gains 
for several equality seeking groups. 


The Charlottetown Accord may be dead, but recognition of the 
inherent right of aboriginal self-government lives on. In our view and, 
we take it, that of many Canadians on both sides of the Referendum 
debate, nothing prevents the Federal Government from pursuing that 
project independently of any larger constitutional agreement. When 
such a significant transformation of the relationship between aboriginal 
and non-aboriginal Canadians is within our sights, it would be 
inexcusable to delay. 


People with disabilities were among those disappointed not to receive 
more specific mention in the Charlottetown Accord, but they too could 
detect some movement in 1992 toward meeting their claims to greater 
practical inclusion in today’s society. Several court or tribunal cases 
were decided in their favour, and the Government came through with a 
package of legislative changes designed to make public services and 
facilities more accessible to them. 


Also outside the constitutional framework, it was a year in which 
Canadians took more stock of their vulnerability to racism. The 


opposition between defence of free speech and public action against 
hate-mongering may often be more apparent than real, but insofar as it 
does offend some part of our libertarian consciences, we believe, on 
balance, that most Canadians would rather be safe than sorry. Putting 
a judicial crimp in unrepentant hate propaganda does not seem to most 
of us too great a loss in the sum total of human freedoms. Would that it 
were that easy to keep racial and sectarian prejudice at bay in other 
spheres. Like most western countries, Canada had its share of such 
problems in 1992, and in too many cases they seemed to pit the 
generally white forces of law and order against under-employed youth 
and disgruntled racial minorities. 


The resulting stand-offs were loud and predictable. Almost as 
predictable as the recommendations for action. One frequent theme 
was to hold the line on new immigration from so-called non-traditional 
sources, i.e. Africa, Asia and Latin America. A more constructive 
suggestion was for genuine and purposeful cross-cultural dialogue. But 
this is a goal that is very hard to achieve when communities tend to live 
and work in isolation from one another, which is still too often our case. 
That Canada has not genuinely accepted itself as a multicultural society 
is repeatedly borne out by the problems that are brought to human 
rights bodies across the country. We have about reached the stage of 
acknowledging this, but we are still far from throwing wide the doors to 
a colour-blind and all-embracing future. 


In spite of greater attention to the intrinsic equality of women and men, 
a dispassionate review would probably have to conclude that the 
balance sheet remains problematic. The best that might be said is that 
the problem now lies more exposed as a matter of public conscience, 
and that official efforts to deal with patterns of violence and 
discrimination between the sexes are more organized and purposeful 
than in the past. Meanwhile, systematic bias on the basis of sexual 
orientation is finally being called to some account. A number of 
tribunal and court decisions have made it clear that official intolerance 
and exclusion are incompatible not only with the Canadian Charter of 
Rights and Freedoms but with any pretensions we may have to being a 
just society. After much hesitation, the point was finally taken by the 
Federal Government, which proposed in December that sexual 
orientation be included among the prohibited grounds of 
discrimination set out in the Canadian Human Rights Act. 


A MATTER OF JUDGEMENT 


On the basis of 1992 performance, the perception that in a post-Charter 
world the courts might have a greater say than the legislature in the 
practical balancing of rights and interests was not totally misplaced. It 
is clear that, in the absence of any immediate action to improve human 
rights and equity legislation, a great deal of energy has been going into 


if 


ee 
the process of clarifying these issues through the courts. Whether the 
resulting judgements are good or bad from our point of view is almost 
tangential: there can be no fundamentally acceptable rights regime 
until Parliament has set down a consistent framework of equality rights 
which adequately covers large systemic issues such as employment 
equity and pay equity as well as individual complaints of discrimination. 


Furthermore, insofar as we do depend on the courts, we should at least 
make adequate provision for their use. In this light, the decision to cut 
the Court Challenges Program could only be perceived by equality- 
seeking groups as adding insult to injury. The Program had helped to 
achieve landmark decisions on numerous aspects of the Charter at a 
relatively modest cost to the public. It was for many individuals and 
groups the only way to have the public authorities acknowledge the 
substance of their rights. Like other Canadians, we accept the need for 
tighter purse strings, but we do not believe that an undue burden 
should be placed as a result on those least able to bear it. 


NUTS AND BOLTS 


Despite some seasonal fluctuations, the volume of complaints brought 
to the Commission remained high in 1992. Since new resources were 
largely ruled out in the current budgetary environment, the Commission 
adjusted to this level of activity as best it could. With some short-term 
funding from Treasury Board, a record number of cases, both new and 
old, were investigated during the year, and the Commission dealt with 
more case files than ever before at its monthly meetings. While this has 
had a positive effect on the backlog of cases at investigation, it has also 
had the less salutary effect of pushing more cases into the conciliation 
and tribunal processes. 


In looking at the work of any human rights body, one has not only to 
look at raw throughput but at the somewhat less quantifiable measures 
of remedy and resolution. A single notable victory for human rights 
law can sometimes outweigh any number of inconclusive investigations. 
In the last resort, our index of public satisfaction is the volume of 
aggrieved people who still feel inclined to give the process a try. By 
that measure, the Commission could feel moderately pleased at the end 
of 1992: with the public’s continuing readiness to trust us to look into 
their complaints; with a more rapid reaction time, but without 
sacrificing fairness in the process; and with some striking individual 
successes in tribunal hearings. All helped to renew one’s faith in the 
ability of ordinary people to take full advantage of their rights. 


The prospects for greater overall fairness in the federal and federally 
regulated job world may also have received a boost as a result of the 
Special Parliamentary Committee to Review the Employment 
Equity Act. Between late November 1991 and early April 1992, the 
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Committee heard from a broad range of individuals, interest groups, 
employer and employee organizations, and expert witnesses. The 
resulting report contained over thirty recommendations dealing with 
the scope, implementation, enforcement and reporting requirements of 
the Act, as well as a long-term national strategy for employment equity. 


It remains to be seen whether the Government’s response will be 
equally thoroughgoing, but from the Commission’s perspective the 
review itself had several positive effects. There can no longer be any 
doubt about the administrative shortcomings of the Act or the 
requirement for clearer rules for compliance and enforcement. The 
need now is to preempt yet more adversarial proceedings that serve the 
traditionally disadvantaged groups not at all. There were also glimpses 
in the Committee’s report of a more constructive and cooperative 
approach to job equity. The idea has begun to show its worth not 
simply as a way of rendering greater equality of opportunity to those 
who need it, but also as a factor that contributes to the competitiveness 
and credibility of those organizations that actually embrace the 
principle. 


It would be gratifying to be able to say the same for the principle of 
equal pay for work of equal value, but there was hardly cause for even 
modest rejoicing on that front. Even in those sectors where women 
seemed to be gaining, the opposition to making the necessary pay 
adjustments appeared to stiffen in 1992. Prospects for a speedy 
tribunal decision in the largest single equal pay claim ever to be 
adjudicated in North America faded as the year wore on. Such are the 
technical complexities of determining what constitutes inequity 
between male-dominated and female-dominated groups of employees 
that the wrangling could go on for a long time yet. The Commission 
has been urging for many years that reasonably detailed, active and 
enforceable ground rules be embodied in the Canadian Human Rights 
Act. Unhappily, no such changes featured among the amendments 
proposed in December. 


A FINAL WORD 


Any idea that Canada might resolve many of its internal differences at 
a single stroke proved to be the political pipe dream of 1992. But it 
would obviously be a miscalculation to suppose that the long process 
that culminated in the Charlottetown Accord and the Referendum had 
no effect on the climate for human rights. If nothing else, it has 
probably given us a more realistic measure of the chances — even in a 
relatively stable and sophisticated society — of constitutionalizing all 
our complex notions of equality in a single package. We said at the 
outset that the guiding idea of fairness for all is one of the most 
powerful this world has seen. But it must also be clear, on both 
domestic and foreign evidence, that there is more than one way to 
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articulate and protect such rights. Canada’s attempt to put many of its 
eggs in the same constitutional basket was no doubt laudable in theory, 
but we ought not to conclude that the failure to pull it off was an 
irreparable setback for the public process by which our rights are — 
sustained in the real world. 


It is acommonplace that the expectations of rights-seeking groups 
outrun the capacity of governments and other institutions to deliver. 
Are we therefore to reduce our expectations or back off from our 
beliefs? Not at all. In the first place we must realize that there is much 
more to protecting our human rights than demanding that governments 
do this or that. Faced with rights abuses that are still common enough 
in our own society and rampant elsewhere, we all have a duty not only 
to condemn them but also to develop — through education and 
example — strong communal attitudes that reinforce and uphold the 
principles behind the Universal Declaration. We should also recognize 
that some of our most important gains are incremental, in the best 
sense, and the result of steady pressure for practical justice rather than 
a blinding vision of social harmony that only needs to be enshrined in 
law to make the world a better place. With hindsight, 1992 may prove 
to be one of the better years for human rights in Canada, simply 
because several important rights principles won out on the ground: 
fundamental acceptance of self-government for aboriginal peoples; 
better prospects for Canadians with disabilities; some justice at last 

for the homosexual community; and the prospect of reforms in 
employment equity. If the Commission did not get all it asked for, that 
is no longer news; what was achieved was positive in the main. It 
hardly needs adding that we will need to be vigilant to ensure that it 
remains so. 
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AMENDMENTS TO THE ACT 


The Government chose International Human Rights Day to introduce 
a long-promised Bill to amend the Canadian Human Rights Act. 
Doubtless we are far from done with debate about the proposals it sets 
forth, but we would like to offer at least a preliminary reaction to the 
package as it now stands. After some six years of waiting, it must be 
said that the Bill hardly strikes one as being entirely the fruit of 
experience, consultation and reflection. On balance, it appears to 
contain something for almost everyone, but it is not marked by a 
strong sense of reformist direction. It would be ungracious not to 
acknowledge several improvements that it introduces, but we cannot 
help pondering important omissions and a number of clawback clauses 
that can only detract from the overall effect. 


THE PLUS SIDE 


Taken at face value, the proposed amendments contain several changes 
of the kind that we and others have been promoting for years. The 
proposal to include sexual orientation among the prohibited grounds of 
discrimination is long overdue and we hope will dispose of what might 
otherwise have become a needlessly contentious legal issue. We will 
return to the question of how the Government has chosen to deal with 
other matters related to this important point of principle, but let us first 
welcome the fact that it now seems prepared to bring the Act into line 
with the Charter. 


A second reason for controlled applause is the proposal to remove 
from the Act the blanket exemption that at present specifies that 
mandatory release of employees at “the normal age of retirement” is 
not an act of discrimination on the basis of age. Once again, the Bill 
contains restrictions on this principle that will be dealt with below, but 
in the main and subject to decisions on matters that are currently 
before the courts, the removal of mandatory retirement provisions 
would be a victory for the cause of non-discrimination. 


No less welcome is the proposal to incorporate a new section requiring 
that, if an organization wishes to justify a decision that it cannot 
reasonably accommodate the needs of a group such as people with 
disabilities, it must show why this is so. The principle of reasonable 
accommodation short of undue hardship is one that has the backing of 
human rights jurisprudence, and its absence from the Canadian Human 
Rights Act has long been a source of frustration to more than one 
equality-seeking group. 


Also new to the proposed amendments is a clause making it a 


discriminatory practice “to retaliate or threaten retaliation” against 
someone who has filed a complaint or is the alleged victim of a 
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discriminatory act. Such a provision would enable the Commission to 
receive and investigate complaints of retaliation directly, whereas at 
present it can only refer this kind of charge to the police. 


Among other proposed changes that we are happy to see, we should 
mention: 


- aclause that would give the Act primacy over conflicting 
legislation, with the exception of the Bill of Rights and the 
Official Languages Act; 


* the repeal of section 67, which limits the Commission’s 
jurisdiction over matters dealt with in the Indian Act; 


° clarification of the separation between the Commission and 
Human Rights Tribunals, which are independently established 
and administered. 


The Commission would also acquire greater procedural flexibility that 
would allow it, for instance, to require the production of documents; to 
attempt early settlement of complaints; to reconsider its decision if a 
complainant produces new information within thirty days; and to 
dismiss complaints that it finds to be “without purpose.” 


OMISSIONS 


Useful as these amendments would be, they are still some way from 
meeting important recommendations for change that the Commission 
has made over the years. Among those that we might briefly recall is 
the proposal that the Commission report directly to Parliament, thus 
providing the public with greater assurance as to its independence from 
government. This is not just a matter of appearances. As long as the 
Commission is in litigation against the Crown, or must take stands that 
are not popular with ministers or officials, we consider it no more than 
elementary good sense that it should be, and be perceived to be, 
entirely independent of the government of the day, and as far as 
possible free from the risks of financial or administrative interference. 


We have also argued on many occasions that a purely complaints- 
driven model is not adequate to the broad requirements of human 
rights law. As a result, we can only deplore the fact that the 
Commission has not been given more explicit powers in areas of 
systemic discrimination such as employment or pay equity. 


A further ground for concern is the tendency to give with one hand 
only to take away with the other. This artful double-handedness was 
much noted by the media at the time the proposals were tabled, 
especially insofar as the new mention of sexual orientation as a 
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prohibited ground was accompanied by a definition of “marital status” 
that might confine its application to couples of the opposite sex. 


There are important distinctions to be made in this connection. The 
legal proscription of discrimination based on sexual orientation is not 
limited to situations in which persons in a homosexual relationship are 
deprived of benefits granted to heterosexual couples. There are many 
other discriminatory acts that may prejudice the lives or livelihood of 
homosexual people, and these would be covered by the amendment 
proposed in the Bill. So far so good. 


However, it is also important to know how the question of benefits for 
same-sex couples will be dealt with. The Commission has a direct 
responsibility for removing all forms of discrimination in employment 
or services against homosexual persons, including discrimination in the 
matter of benefits. Asa result, we have argued in favour of a non- 
discriminatory test that would ensure that benefits schemes do not 
discriminate on the basis of sexual orientation. We take it to be the 
essence of such a test that, if benefits are to be extended to individuals 
in a stable, interdependent relationship, such benefits should be made 
available to everyone who satisfies these criteria, without regard to the 
sexual orientation of the recipient. It is not necessary for the purpose 
of deciding eligibility for these sorts of benefits to judge who is or is not 
“married”; it is sufficient to accept that same-sex relationships as well 
as Opposite-sex ones may qualify as relationships of continuing 
interdependence, and that to that extent there is no reason to 
discriminate between them on the basis of sexual orientation. 


In at least two areas, the gain that a proposed amendment would bring 
has a rider attached to it that would directly circumscribe its practical 
effect. In both, the proposed beneficiary of the exempting clause would 
be the Canadian Armed Forces: 


* removal of the mandatory retirement exclusion would be set 
aside with respect to the release of any member of the Canadian 
Forces who “is retired in accordance with regulations made 
under the National Defence Act”; it is surely difficult for any 
objective observer to accept that the Forces may impose 
whatever retirement regime they wish, provided this is done by 
regulation; 


¢ similarly, the positive duty on organizations to show reasonable 
accommodation of special needs short of undue hardship carries 
an explicit exemption for the Canadian Forces: one of the factors 
that would be considered in assessing undue hardship would be 
“operational effectiveness,” which for CAF purposes would 
include “the requirement of universality of service under which 
members ... must at all times and under any circumstances 
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perform any functions that they may be required to perform”; in 
the vernacular this means that the Forces would not be required 
to accommodate individuals with particular needs if these | 
conflicted with the CAF policy of universal “war readiness” 
regardless of the member’s circumstances or military trade. 


We continue to believe that both these exemptions would prove 
vulnerable to a challenge under the Charter. We therefore urge the 
Government, before the proposed amendments go any further, to take 
a closer look at requirements that in effect renege on important general 
principles, and that may be shown to discriminate in ways that are not 
related to bona fide job needs. 


One further innovation in the Bill deserves to be highlighted. This 
would prevent the Commission from dealing with a complaint arising 
from a refusal outside Canada to grant an individual a permit, visa, 
student authorization or employment authorization under the 
Immigration Act. This is an unmistakable hands-off signal in relation 
to a category of complaint that the Commission has in the past had 
some success in dealing with, and in an area which is increasingly prone 
to human rights claims. This matter is before the courts, and we believe 
it would be better to have it settled than to attempt to legislate it out of 
existence. 


A last caveat: the Bill does nothing to clarify the relationship between 
the Canadian Human Rights Act and the Employment Equity Act or 
the powers of the Commission with respect to pay equity. We can only 
repeat that there must be a consistent and reasonably coordinated body 
of law extending to both individual and systemic issues in human rights. 
There should also be a clearly established, independent authority, 
whether it is this Commission or some other body, that is fully 
empowered to deal with both types of problem. Under the proposed 
amendments, the Commission’s role with respect to employment equity 
is not dealt with at all. We would retain our authority to deal with 
complaints of wage inequities, but the amendments contain no 
response to our repeated recommendation that employers be required 
to review their pay systems and make any necessary wage adjustments. 


Pa 


ISSUES INHUMAN RIGHTS 


ABORIGINAL 
PEOPLES 


Over the years Canada has won golden opinions for its respect for 
human rights and the quality of its democratic institutions. If there is 
one thing that has consistently tarnished that image, however, it is the 
sad history of its relationship with its aboriginal peoples. While some 
of the injustices of the past may be effectively beyond our reach in the 
1990s, most Canadians now seem anxious to make amends by putting 
the relationship between native and non-native peoples on a new and 
better footing. 


More and more it is acknowledged that for the best part of two 
centuries the aboriginal peoples were effectively denied the right to 
manage their own affairs in accordance with their own values and 
traditions. But an awakening of the public conscience and recognition 
of the many ways in which native trust and native culture have been 
transgressed does not take us very far. A mea culpa will not suffice: 
what is required is an effective acknowledgement of their inherent 
right to govern themselves, and a corresponding right to be treated as 
partners in the Canadian enterprise and to share in the responsibilities 
and benefits that should be common to all. 


ALL IS NOT LOST 


One can sympathize with those who were tempted to see the 
constitutional proceedings as an interminable talkfest, but the plain fact 
of the matter is that the scale of the public debate and the salience of 
the aboriginal question helped considerably to advance the cause of 
aboriginal self-government in the course of the year. There is also no 
doubt, of course, that one of the many reasons why the Charlottetown 
Accord failed to pass was uncertainty among both aboriginal and non- 
aboriginal Canadians about the repercussions of not merely recognizing 
inherent rights in principle but in effect creating a third order of 
government. In the end there were apparently just too many unknowns 
to allow a majority of either group to make the necessary leap of faith. 


The diversity of the aboriginal peoples of Canada and the great range 
in their current experiences of practical self-government were perhaps 
bound to favour the actual Referendum result, notwithstanding the 
accomplishments of those who negotiated the package. What is most 
needed at this point is some clear modelling of the means whereby 
many different aboriginal communities can assume the management of 
their own affairs. Recognition of the right to self-government and 
successful implementation of that right can and should proceed side by 
side. If there is an overall lesson to be learned from the stresses and 
strains of 1992, it is that eventual constitutionalization of the inherent 
right of aboriginal self-government has achieved an impressive degree 
of acceptance, but at the same time among the impediments which 
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remain is the absence of any comprehensive blueprint that would 
enable the public to appreciate the practical consequences. One other 
thing must be added: notwithstanding very mixed reactions to the | 
Charlottetown proposals, the aboriginal peoples are more than ever 
entitled to have their human rights grievances dealt with as a matter of 
priority. The consequences of waiting on further constitutional reform 
can only prove damaging to us all. 


THE ROYAL COMMISSION 


The Royal Commission on Aboriginal Peoples that was established in 
1991 began the first of three rounds of public hearings in Winnipeg in 
April. In February it had already issued a Commentary on the Right of 
Aboriginal Self-Government and the Constitution, a document that 
preempted any suggestion that constitutionalization might await the 
outcome of the Royal Commission and at the same time set out the 
essential criteria that an amendment on self-government should meet. 


While the Royal Commission’s mandate is appropriately wide-ranging, 
it has sensibly focused on situating the many acute community concerns 
within a comprehensive framework for future action. In presenting our 
ideas and proposals to the Royal Commission in April, we stressed the 
need to build a new relationship on the basis of equality and justice. 

As we pointed out, this is bound to be a process of trial and error, of 
conciliation and adjudication, much the same process in fact as we are 
already familiar with in the progressive interpretation and fleshing out 
of human rights. Hence the importance of outlining not one but several 
basic models of practical self-government, models that can be adapted 
to the variety of aboriginal customs and circumstances that are found 
across the country. 


It is clear from the first round of hearings and from the approach 
adopted by the Royal Commission as it entered the second round in 
October that, after the initial unburdening of frustration, the focus has 
now shifted toward the definition of specific solutions. What aboriginal 
peoples want are “ways to improve our lives,” as one witness put it. 
Both aboriginal and non-aboriginal peoples are looking for a practical 
vision of how the two communities can achieve the sort of fruitful co- 
existence that will allow natives to maintain their cultural identity 
without at the same time excluding themselves from the so-called 
mainstream. 


Beyond the peaks and valleys of the constitutional landscape, the Royal 
Commission directed public attention toward the practicalities of 
jurisdiction and governance, the interrelation of land claims and 
economics, and the many problems still to be resolved in the fields of 
culture, education, health and justice. As one of the Commissioners 
pointed out, there is a lot more involved than simply scrapping an 
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antiquated Indian Act and dismantling the Department of Indian and 
Northern Affairs. A durable new relationship must be founded on 
thoughtful answers to complex questions, answers that reflect the 
informed input of all parties. The Co-Chairmen have rightly 
characterized the Royal Commission as just one part of a broad-based 
movement toward a renewed relationship that will benefit all 
Canadians. 


THE NATIVE AGENDA 


It is now more than two years since the Federal Government outlined 
the four pillars of its Native Agenda: (1) settlement of land claims; 

(2) improvement of socio-economic conditions on reserves; 

(3) redefining the relationship between aboriginals and government; 
and (4) native concerns in contemporary Canadian life. No doubt a 
publicly endorsed constitutional agreement would have given an 
unparalleled boost to the Native Agenda as a whole, but that was not to 
be. We must draw such consolation as we can from what has actually 
been accomplished, and at the same time accept in all honesty that 
enormous challenges remain. 


Land Claims 


As things stand, the Government is attempting to settle essentially two 
types of land claims: (1) specific claims arising either from government 
misappropriation of native lands or from its failure to live up to 
obligations arising from the treaties, the Indian Act or other legal 
commitments; and (2) comprehensive settlements that amount to 
modern treaties between government and those aboriginal 
communities that never ceded title to the lands they have traditionally 
occupied. 


Since the announcement of the Native Agenda in 1990, thirty specific 
claims have been settled. The Specific Claims Commission that was 
established in 1991 had its full complement of Commissioners by 

July 1992, which should help to accelerate the resolution of any claims 
that require mediation. Meanwhile, the Federal Government, the 
Government of Saskatchewan and the Federation of Saskatchewan 
Indian Nations concluded a historic $450 million agreement in 
September. To settle outstanding obligations from treaty agreements 
that were arrived at more than a hundred years ago, the lands of some 
twenty-seven Indian bands in the province will double in size over the 
next twelve years. 


In addition to land ownership, comprehensive land claim settlements 
cover natural resources, land, wildlife and water management, and 
provisions for self-government. Several such agreements were brought 
to fruition in 1992. In November the Inuit people of the eastern part of 
the Northwest Territories voted to accept the terms of a land claims 
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agreement with the Federal Government that, in addition to a financial 
settlement of $580 million, will create the new territory of Nunavut in 
the Eastern Arctic and a corresponding territorial government by. 1999. 
When complete, this arrangement will give the Inuit of Nunavut the 
greatest measure of self-government of any native group in Canada, 
and with it the means to determine their own future. 


In December, a comprehensive land claims agreement was finalized 
with the Gwich’in people of the MacKenzie Delta. Under this 
agreement, the Gwich’in will become owners of almost 24,000 square 
kilometres of land in the Northwest Territories and the Yukon, as well 
as receiving $75 million over fifteen years and a share in the resource 
royalties of the western part of the Northwest Territories. This land 
claims settlement also contains a framework agreement to negotiate 
self-government. 


The twenty-year-old claims of fourteen Yukon First Nations also 

took a major step toward resolution in May when representatives 

of the Council for Yukon Indians and the Federal and Territorial 
Governments signed an Umbrella Agreement. By the end of the year 
the ratification process was underway, but there were still some 
outstanding concerns. In December, at the behest of the Council, the 
Commission urged the Government to overcome the remaining 
impediments as quickly as possible and ensure that the self-government 
agreements negotiated by the Yukon First Nations will be 
constitutionally protected. 


The resolution of land claims, both specific and comprehensive, has 
always been a key to establishing a healthy rapport between native and 
non-native communities. It must proceed as rapidly and in as thorough 
a manner as possible, without awaiting the outcome of negotiations on 
broader and perhaps less tractable issues. 


Socio-economic Conditions 


We are dealing here with a severe problem of persistent and 
widespread human suffering to which we have drawn attention on 
numerous occasions. The effects of the system as we know it may vary 
from community to community and region to region, but they are 
marked by a degree of physical and psychological deterioration that no 
amount of superimposed welfare can by itself combat. The problem 
goes beyond the adequacy of housing and sanitation and schooling; it 
has become, in a much larger sense, a question of community health 
and development. School drop-outs, family violence, petty crime, drug, 
alcohol and solvent abuse, and abnormal rates of suicide, particularly 
among the young, are clearly only the symptoms of a more general loss 
of social dignity and purpose. 


The Federal Government introduced a number of new program 
initiatives in 1992 to try to come to grips with both the obvious and the 


underlying problems. It provided additional financial assistance, for 
example, to accelerate the provision of services, and it announced a 
five-year program to tackle developmental and health problems. These 
programs will help bring some relief but, as periodic crises continue to 
testify, injections of public funds have not kept pace with the cultural 
erosion and despondency that afflict too many aboriginal communities. 
The well-documented shortage of adequate housing and services is only 
the most striking example of the squalid social conditions that still 
prevail in many aboriginal communities. As the aboriginal population 
is young and fast-growing, the task of upgrading native housing and 
sewage systems is an enormous and increasingly costly one, but it 
nevertheless cannot be left to one side. The task of restoring the 
communities themselves is not one to which we have even begun to 
measure up. 


Aboriginals and Government 


It is now widely accepted that new forms of administrative relationship 
must be invented to handle the movement toward aboriginal self- 
government. It is easy enough to see why the Indian Act is offensive 
and passé. It is less clear what should replace it for those who, willy- 
nilly, have grown accustomed to its face. It would certainly not be 
going too far to suggest that some of the aboriginal misgivings that 
were expressed in and around the Referendum about the value of the 
Charlottetown Accord sprang from a reluctance to part with what is at 
least familiar ground in search of some administrative terra incognita. 


In fact, more is already known about the ways and means of making 
that transition than many Canadians seem to realize. The idea that 
aboriginal peoples cannot deal with their own affairs is not only 
insultingly paternalistic, it is wide of the mark. Even within the limits 
set out in the Indian Act, most aboriginal communities in Canada have 
considerable management experience. What is at issue is not so much 
their ability to do so but how to provide the economic wherewithal that 
makes self-government possible and how to ensure the systems of 
public accountability that must accompany it. 


The four-pillar statement also promised new arrangements that would 
include “practical ways to ensure aboriginal communities can exercise 
greater control over the administration of justice.” Action in that 
direction has been slight, although some aboriginal communities have 
been experimenting with programs that divert native people who have 
committed minor offences away from routine prosecution by the 
Crown. Instead, offenders can absolve their misdeeds in ways that 
provide service to the community and are decided by community 
elders. Some of these programs could develop into culturally based 
justice systems that would interconnect with federal and provincial 
systems. 
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Meanwhile the relevance of such initiatives has again been reinforced 
by the latest data on native involvement with mainstream justice. Not 
only do aboriginal people continue to represent an alarming proportion 
of the prison population, but their share has grown every year for the 
last decade. Whereas in 1987 the proportion of inmates in federal 
penitentiaries who were native stood at 9.6 percent, by 1991 it had risen 
to 11.1 percent. Such statistics make it even harder to understand the 
apparent reluctance of both federal and provincial authorities to follow 
up on dozens of studies undertaken since 1967, when the Canadian 
Corrections Association released its report, Indians and the Law, 
virtually all of which have recommended some form of aboriginal 
justice system. 


It seems to us inconceivable that one can talk about aboriginal 
Canadians exercising the practical rights that are essential to their self- 
respect and development without envisaging forms of social discipline 
that may not altogether coincide with mainstream thinking. It is now 
an axiom of human rights law that people may need to be treated 
differently in order to be treated equally, and we see little alternative 
to creating mechanisms that allow those who overstep commonly 
accepted social norms to be sanctioned by their own people in their 
own way. At the same time, we recognize the need to maintain 
common standards of criminal justice within a single national 
community, and we are particularly sensitive to the pleas of those who 
wish to retain the option of invoking national standards, such as those 
embodied in the Charter. But that should not exclude the possibility of 
trying out credible and responsible alternatives; the two systems must 
be congruent, but we need not insist that they be identical. 


Natives in Contemporary Canada 


One of the achievements of the Royal Commission on Aboriginal 
Peoples has been to demonstrate the coming together of traditional and 
contemporary values that is at the heart of the native experience in this 
country. If this process is sometimes painful for the people concerned, 
as it is at times for all of us, it is not without its rewards, and it would 
clearly be a mistake to suppose that aboriginal peoples want nothing 
better than to turn back the clock. On the contrary, their attachment to 
their own cultural values goes hand in hand with their sense of being 
fully entitled to such benefits as all citizens of a modern industrial 
society expect to enjoy. 


The consequences of this cultural straddling are perhaps most difficult 
for those aboriginal peoples who no longer have any clear or fixed 
territorial base, and especially for those trying to make a living in our 
major cities. In too many cases, it is these native people who fall 
between the cracks. They are over-represented among the chronically 
unemployed; they are often ill-fed and poorly housed; and they are a 


common prey to the social ills and abusive behaviour that generally 
accompany a marginal existence. As one might expect, their lot has not 
been improved by prolonged recession, the erosion of unskilled or 
semi-skilled jobs and general cutbacks in social support. 


Although governments provide assistance in the form of job training 
and employment, low-rental housing, and support to the self-help 
networks on which so many urban and off-reserve native people 

rely, the present arrangements are too porous to make up for the 
disadvantages of status and social development that many of these 
people are faced with. In the words of the Native Council of Canada, 
the aboriginal people who fail to fit within the customary 
categorizations nevertheless want to be sure that they have “equity of 
access to implementation of rights that are constitutionally protected.” 
In other words, they want to see the fiduciary responsibility of the 
Federal Government to all aboriginal peoples adapted to their realities 
as well as to those who have been recognized under the Indian Act. 


LONGSTANDING COMPLAINTS 


In 1991, Professor Daniel Soberman of Queen’s University conducted 
a study of the allegations of several Inuit families concerning their 
relocation from Northern Quebec to the High Arctic between 1953 and 
1957. He concluded that, because the relocation was poorly planned 
and carried out, the Inuit experienced avoidable hardships that were 
unjustifiable even by the standards of that time. The federal authorities 
had also failed to live up to their promise to return the Inuit to Quebec 
if they wished to do so. 


The Commission concurred with the Soberman report and in January, 
1992 transmitted it to the Parliamentary Standing Committee on 
Aboriginal Affairs. The Committee, in turn, cited the new evidence to 
support its earlier recommendations to Parliament on the same issue. 
In reply, the Government broadly accepted several of Professor 
Soberman’s conclusions and acknowledged shortcomings in planning 
and implementing the project, as well as failure to respect the promise 
to repatriate the Inuit to Northern Quebec if they so wished. It also 
pointed out that it had spent $950,000 to relocate Inuit and their 
possessions to Quebec and to compensate those who had returned at 
their own expense, and it agreed to provide additional housing in 
Northern Quebec for those who might still come back. 


In the end, however, the Government chose to avoid taking official 
responsibility for what happened by taking refuge in semantics. The 
Committee recommended that “the Government issue an apology for 
the wrongdoings carried out against the people of Grise Fiord and 
Resolute Bay.” The Government’s rather grudging and ungenerous 
position appeared to be that, whatever hardships resulted from the 
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relocation, the federal authorities had not “acted improperly”; and 
since there was no evidence of “wrongdoings” in this sense, no apology 
was warranted. 


In our view, this can only be described as a distinction without a 
difference, for the Government has nonetheless acknowledged 
“deficiencies” in the way the relocation was carried out; admitted that 
“it behaved inappropriately” in failing to honour the promise to return 
those who wished to go back to their homes in Northern Quebec; and 
agreed that various operational “shortcomings” caused great hardship 
and distress to the relocatees. The Inuit are understandably unhappy 
at the Government’s refusal to accept that their well-documented 
privation was the result, if not of deliberate wrongdoing, at least of the 
arbitrariness and mismanagement that characterized much of the 
relocation exercise. Even from the perspective of the 1950’s and 
without today’s hindsight, the Government’s reluctance to make the 
apology official does it no credit at all. 


The Innu people of Labrador have also approached the Commission 
with a claim that, since Newfoundland and Labrador entered 
Confederation in 1949, the two governments have never come to a 
clear understanding or agreement about their status. Transfer 
payments by the Federal Government to Newfoundland currently 
include funds for certain programs and services for the Innu that are 
administered by the Province. However, the Innu argue that, even if 
they are not Indians under the terms of the Indian Act, they are 
entitled to programs and services that are equivalent to those the 
Government of Canada provides to Indians nationwide as part of its 
fiduciary responsibility. They were also subjected to forced relocations 
that have contributed to acts of desperation such as those that have 
once again manifested themselves at Davis Inlet. Not only have such 
communities fallen between jurisdictional stools, but in the process 
they have become culturally disoriented and prone to self-destructive 
behaviour. As we go to press, the Government has announced that the 
community will be moved from Davis Inlet. Meanwhile, Dean Donald 
McRae of the University of Ottawa Law School is conducting an 
independent study of the entire situation for the Commission which will 
be completed soon. 


REPRESENTATION IN EMPLOYMENT 


In 1991, the representation of aboriginal peoples among companies 
regulated by the Employment Equity Act rose very slightly over that of 
1990, from 0.9 percent to 1.0 percent. Aboriginal peoples represented 
1.5 percent of all hires, which is also well below the national availability 
figure of 2.1 percent. 


The federally regulated banking industry has nevertheless found ways 
to increase the number of native employees at various levels. The 
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Royal Bank continues to lead the way, but the Bank of Montreal, 
Scotiabank and the Canadian Imperial Bank of Commerce have also 
made strong commitments to the Commission in 1992 to seeking out 
and retaining qualified aboriginal employees. This one area of progress 
is considerably dimmed by the general statistics on hiring and 
termination. Last year in all industrial sectors subject to the 
Employment Equity Act, the difference between new hires and 
terminations of native people represented a net loss. 


If one excludes from the calculation those who were working for the 


Department of Indian and Northern Affairs, the representation of 
aboriginal people in federal departments and agencies in 1991 was 

1.6 percent, which is well below the availability standard. Native 
people also remained under-represented across all occupational 
categories, but particularly in Management. Firm action to implement 
the principles of employment equity in most federal and federally 
regulated organizations is considerably overdue. Management 
commitment to a more vigorous strategy, close monitoring of 
departmental commitments, and regular independent auditing to 
ensure delivery are all essential to a successful program. 


KOK OK 


Nineteen ninety-two was a year of paradoxes for aboriginal peoples, 
one in which major constitutional disappointments were at least 
partially offset by progress of a more pragmatic nature. When so much 
can nevertheless be achieved in such a short time at the level of 
generalities, it would greatly help if more energy were applied to the 
less glamorous tasks of enabling native peoples to take their place as 
full citizens of contemporary Canada. This remains the biggest test for 
the proposed new relationship and one on which we would still not 
receive a passing grade. 


The first principle of human rights is that everyone should have an 
equal chance to share in the goods and activities of our society. It has 
nevertheless taken us some time to realize that having a disability in no 
way disqualifies a person from the right to participate fully in 
contemporary Canadian life. In our Charter of Rights and Freedoms 
and in our human rights codes we have undertaken to recognize that 
idea. The more difficult task is to find practical and imaginative ways 
to make good on the promise. 


DECADE IN REVIEW 


Nineteen ninety-two marked the end of the United Nations Decade of 
Disabled Persons. Canada’s achievements during that period may be 
judged against a series of parliamentary recommendations put forward 
in 1981 — just before the Decade was officially launched. The 
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Obstacles Report, as it came to be known, offered a series of practical 
proposals in areas such as human and civil rights; access to public 
buildings, facilities, information and services; transportation; and 
employment and income. . 


HUMAN AND CIVIL RIGHTS 


The Obstacles Report started from the clear premise that people with 
disabilities were not looking for favours: they simply wanted to be able 
to enjoy the same basic rights and freedoms as everyone else. The 
first necessity was a legal framework, and the Report included 
recommendations to expand protection for people with disabilities 
under the Human Rights Act, to enable disabled voters to exercise 
their franchise, and to make sure disabled persons were equal before 
the law. 


The Human Rights Act 


The Canadian Human Rights Act was amended in 1983 to include 
mental disability within the definition of disability and to prohibit 
discrimination in the delivery of services as well as in employment. 
These amendments were a commitment to promoting equal rights for 
all disabled persons in Canada. The recent amendment proposals 

are more ambiguous. At the end of 1992, the Government brought 
forward changes to the Act that should improve employment 
opportunities by requiring employers to accommodate special needs 
unless this would demonstrably involve undue hardship. Disability 
groups had argued for years that such an amendment must make 
reasonable accommodation a comprehensive principle at the federal 
level, but this was not to be. The principle has been watered down 

in two ways. First, the amendments propose that “operational 
effectiveness” be among the criteria for determining whether a given 
accommodation would cause undue hardship, a move that will 
guarantee legal haggling for years to come. Second, the proposal 
instructs those interpreting the Act to consider the Canadian Forces’ 
“universality of service” requirement to be an indispensable element of 
operational effectiveness in the military context. These restrictions can 
only make the long-awaited amendments a mixed blessing for people 
with disabilities, and we would urge the Government to recommit itself, 
without reservation, to the goal of creating a Human Rights Act that 
allows disabled persons to play a full and equal role in all aspects of our 
society. This is, after all, what we promised to do in recognition of the 
Decade of Disabled Persons. 


A Universal Ballot 


The Elections Act was finally amended just this year in some of the 
ways recommended by the Obstacles Report. In good part these 
changes came in response to complaints by the Canadian Paraplegic 
Association that many polling stations were not accessible to disabled 


voters. A Tribunal decision in February ordered Elections Canada to 
provide level access to the offices of all Returning Officers, all advance 
polls, and virtually all other polling stations. To its credit, Elections 
Canada has gone beyond what was required by either the Tribunal 
order or the revised Act, both of which focused primarily on removing 
barriers to people with limited mobility. The Chief Electoral Officer’s 
response has been more in tune with the original recommendation 
that all Canadians should be able to share in this basic democratic 
right. From now on practically all polling stations will be able to 
accommodate the needs of disabled voters, including those who are 
blind or have limited vision. 


Elections Canada has also taken this opportunity to develop new ways 
of getting its messages across to members of the disabled community. 
The October Referendum, for instance, was accompanied by the airing 
of an explanatory video, the distribution of flyers, and extensive 
newspaper advertising drawing attention to special measures that had 
been developed to assist disabled voters. By all accounts these efforts 
proved successful and the agency is now working to provide this 
information in braille and other formats. 


On another issue touched on by the Obstacles Report, the rights of 
voters with mental disabilities, the situation is less clear. As the law 
now stands, people in institutions who desire to vote can do so. 
However, in February the Royal Commission on Electoral Reform 
recommended that competency tests be used to determine whether 
such people should be allowed to vote. We believe that the imposition 
of eligibility tests that would apply to only one segment of the 
population would amount to a regressive step. In December, the 
Special Parliamentary Committee on Electoral Reform agreed, and we 
hope that will put an end to this suggestion. 


Equal Justice 


The Obstacles Report also criticized the way some disabled people 
were treated by the Canadian justice system. It called on the 
Government to change the Criminal Code provisions on “insanity” and 
“fitness to stand trial” and to review the use of Lieutenant-Governor’s 
warrants to detain mentally disabled offenders. Amendments to the 
Criminal Code introduced in 1992 have corrected these problems. 
Although long in coming, they are undoubtedly a positive 
development. Less so was the most recent response to proposals that 
the justice system take greater account of the interests of disabled 
people. In 1987, in its status report on the Obstacles Report 
recommendations, the Government cited the Court Challenges 
Program as the best way to provide such groups with the means 

to question legal provisions limiting their equality. The same 
Government cancelled the Program in 1992. Justice, it seems, no 
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longer includes extending a financial hand to those who may be directly 
affected by contentious provisions but ill-provided to challenge them. 


ACCESSIBILITY 


Access is a small word but an exceedingly important one for people 
with disabilities. The Obstacles Report made twenty-one 
recommendations on this theme alone. They dealt with everything 
from reducing telephone rates for people who need special equipment 
to making Parliament Hill more accessible to visitors and employees 
alike. Some progress has been made in the last ten years, but in most 
areas change has been irritatingly slow. Television captioning is still 
largely discretionary; building codes do not uniformly deal with the 
specific needs of disabled people; and many federal buildings that were 
to have been completely accessible by 1988 remain effectively off-limits 
to Canadians with disabilities. 


Several years ago, the Commission decided to play a more active role in 
the often haphazard process of ensuring better access for the disabled. 
We were struck not so much by the absence of standards or rules as 

by the lack of any driving force to make them effective. It seemed to 

us the simplest way of doing this would be to conduct a number of 
inexpensive, carefully targeted surveys to draw attention to the gaps 
between theory and practice. The surveys themselves were carried out 
by people with disabilities working under contract to an expert in the 
area of accessibility. The practical experience of those most affected by 
the barriers added a significant human dimension to the process. Our 
first survey highlighted numerous problems in getting into and around 
government buildings and offices, including our own. These efforts, 
coupled with those of Treasury Board and the Department of Public 
Works, have resulted in greater awareness of the issue and a policy that 
requires federal facilities to be fully accessible by 1995. All but one of 
our own regional offices have now been moved to premises that meet 
or exceed the accessibility standards used in the survey; the last one will 
be relocated within the next fiscal year. At that time we will also doa 
follow-up to see how well other institutions have managed to overcome 
the deficiencies noted by our survey. 


We also conducted surveys of several banks and postal outlets across 
the country, and the results were published this year. All the banking 
facilities we examined were reasonably accessible to people with 
disabilities, although there were still some problems: the use of ropes 
to direct customers to available tellers, for instance, was a potential 
hazard for the blind, and the height of service counters and automatic 
teller machines very often prevented them from being used by clients 
in wheelchairs. At the same time, we were impressed by the banks’ 
willingness to press on with improvements. We also welcomed efforts 
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to improve their services by producing financial statements in braille or 
on cassette for blind customers, or by giving disabled clients access to a 
range of banking services by phone. 


Limited though it was, our survey of Canada Post facilities in seven 
cities across the country covered all the main forms of postal outlet: 
corporately owned, retail outlets and franchises. Although several 
barriers were noted, it was evident that attempts had been made to 
make the sites accessible. In November the Corporation also gave 
several useful undertakings to the Commission in the settlement of a 
complaint. It will ensure that all newly constructed retail outlets 
incorporate barrier-free features acceptable to people with disabilities; 
undertake renovations to existing outlets that do not involve undue 
hardship; and, where retrofitting is not possible, arrange for alternative 
access to retail services. Members of the disabled community 
nevertheless continue to voice concerns over the inaccessibility of super 
mail boxes and their difficulties in accessing rural post offices. They are 
also worried that the increased number of postal facilities in drug stores 
or the like will result in a deterioration in accessible services. Canada 
Post has promised to take account of these concerns, but it still has 
much work to do in this area. The Commission will be watching to see 
how these commitments pan out. 


There is more to accessibility, in any event, than being able to get 
around in public buildings. As an adjunct to our original survey of 
government buildings, we examined the state of several government 
services specifically intended to help people with disabilities, such as 
telephone machines for the deaf and publications in alternate formats. 
Despite official assurances that these services had been implemented, 
the standards met in 1990 could only be described as woeful. In the 
two years since our survey, government departments have at least 
purchased more telephone machines that enable the deaf to send and 
receive calls, which is a good first step. The corollary is to make sure 
that they are answered. A further survey has been designed to find out. 


Given that most of the barriers that limit the opportunity of disabled 
people were identified at least a decade ago, it is easy to understand 
why they are less than overwhelmed by the pace of change. It is 

not a lack of technological know-how that is the cause. This was 
demonstrated unequivocally at Independence ’92, an international 
congress held in Vancouver in April. In a striking exhibit called 
Independence Street, visitors were offered a fascinating glimpse into 

a future where the mobility needs of disabled persons will be fully 
accommodated within the urban landscape. From ramps and buses to 
banking machines, Independence Street offered at least the prospect of 
a fully accessible environment designed with everyone’s needs in mind. 


35 


a 


If it is not technology that is the problem, what is it? Sadly, it seems 
that the needs of the disabled are very much an afterthought when it 
comes to ensuring that buildings and services are geared to the 
requirements of the client. As a result, we think that it would be very 
much in the public interest that these short but illuminating surveys be 
continued. Future forays will very much depend, however, on the 
willingness of Treasury Board to provide the wherewithal. The results 
so far have more than justified the very modest investment involved. 


TRANSPORTATION 


More than ten years ago the Canadian Rehabilitation Council for 

the Disabled told the responsible Parliamentary Committee that 
transportation problems were a major barrier to equality. A decade 
later the Coalition of Provincial Organizations of the Handicapped 
again listed the inaccessibility of transportation systems among its most 
pressing concerns. This hardly sounds like a vote of confidence for 
official efforts to improve the situation. 


Equal Service and Dignity of Access 


One of the key recommendations of the Obstacles Report called on the 
Government to create a national policy on transportation for disabled 
persons. Since its creation in 1988, the National Transportation 
Agency has taken a number of important steps to improve the 
situation. It has, for example, been conducting an inquiry into 
interprovincial bus transportation to find out what travellers with 
disabilities need, and the costs of making interprovincial motor 
coaches accessible. We also pointed out in a submission to the Royal 
Commission on National Transportation that in some parts of the 
country bus travel is the only mode of transportation available and 
that the impact of inaccessible buses on the mobility of people with 
disabilities could be very heavy. The Royal Commission, which 
reported its findings in November, 1992, called on the Federal 
Government to take back its delegated responsibility and implement 
adequate accessibility standards for intercity buses if provincial and 
territorial governments failed to do so. 


In spite of the efforts of the NTA and the Royal Commission to bring 
about greater accessibility, the legitimate needs of disabled travellers 
are still not being taken seriously. It is clear that the Royal 
Commission looks to the NTA to take the lead in working with the 
industry to achieve full accessibility within a reasonable time, but what 
is needed now is something more concrete. The Government could 
begin by passing into law some of the regulations proposed by the NTA 
that have now been in the “consultation process” for a considerable 
time. 
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One-Fare and Self-Determination 


The history of the one-fare controversy is a sorry commentary on the 
backsliding that all too often characterizes the transportation dossier. 
The question is simple enough: whether an air traveller who requires an 
attendant should pay one fare or two. Disabled people argue that they 
should not be financially penalized because they require an attendant. 
The airline industry maintains that a one-fare rule would be too costly 
an accommodation. A decade ago the Obstacles Report weighed in on 
the side of the disabled and supported one-fare. The former Canadian 
Transport Commission approved the proposal not once but twice, in 
1982 and 1985, estimating that the increase in cost would be a fraction 
of one percent. In fact, that Commission was on the verge of putting 
the principle into effect when it was replaced by the National 
Transportation Agency, which decided that it must take another look 
at the question. From our standpoint, the matter has been studied to 
death; further delay will only worsen the inequities experienced by the 
disabled public. 


The issue of self-determination is linked directly to the one-fare 
principle. In addition to requiring two fares, airline companies have 
maintained that in the final analysis it is they who must decide whether 
an individual does or does not require an attendant. This runs counter 
to one of the basic tenets of the disability movement: that consumers 
with disabilities should determine for themselves what assistance they 
require. The Obstacles Report accepted this view. In March, 1992, the 
National Transportation Agency published proposed regulations that 
would clarify the procedures involved. At the end of the year, the 
Government had not moved to adopt the Agency’s proposals, but there 
is at least hope that this long-standing issue will soon be put behind us. 


REPRESENTATION IN EMPLOYMENT 


The 1991 post-censal figures from the Health and Activity Limitation 
Survey (HALS) indicate that approximately 4.2 million people, or 

15.5 percent of Canada’s population, have some level of disability, up 
from 13.2 percent in 1986. Obviously a great many of these people are 
quite capable of employment, but their unemployment rate remains 
more than double that of the general population and shows little sign of 
improving. Apart from the equality rights side of the problem, there 
are considerable costs associated with having substantial numbers of 
people out of work or underemployed, not least their unwanted 
dependence on social assistance. 


The obvious remedy is a more vigorous employment equity program. 
The Obstacles Report long ago called for improvements in the 
representation of disabled persons in the Federal Government, in 
crown corporations and in the federally regulated private sector. 
Treasury Board’s 1983 employment equity policy and the Employment 
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Equity Act of 1986 were also supposed to be major steps in that 
direction. These measures have largely failed. As things stand, people 
with disabilities comprise only three percent of employees in the Public 
Service and 2.5 percent of those covered by the Employment Equity 
Act. In fact, during the last reporting year more disabled persons were 
let go than hired, a net job loss for a group we were supposed to be 
encouraging into the workforce. And if one considers the willingness 
of certain banks to improve their numbers by including people with 
marginal ailments as “disabled”, the situation is probably even worse. 


A DOUBLE BIND 


No great logical leap is needed to realize that if people with disabilities 
are underemployed, they will generally be poorer than the rest of 
society. Statistics bear this out: over half of all the people with 
disabilities of working age have an income of less than $10,000. The 
comparable figure for all Canadians is fifteen percent. What is more 
disheartening is that some programs to relieve the economic difficulties 
peculiar to people with disabilities can themselves be a barrier to 
employment. Disabled persons who take regular jobs may not only be 
disqualified for social assistance benefits, they may also lose their 
eligibility for programs to help defray the costs of drugs, medication, 
technical aids or attendant care. In short, they would be better off not 
working. 


Such a system obviously makes little sense as social policy. Problems 
of this kind were noted in the Obstacles Report, and the disabled 
community has been pressing all levels of government to correct them 
ever since, with, it must be added, some success. In 1989 an income 
tax deduction was allowed for part time attendant care expenses for 
working people with disabilities. In 1991 the disability tax credit was 
increased substantially. And in 1992 additional disability related 
expenses were added to the list of deductible medical costs. Other 
income tax adjustments are now before the Department of Finance 
for consideration. Nevertheless, whether we are talking about 
employment opportunities or income replacement mechanisms, it is 
impossible to conclude that we have kept faith with the Obstacles 
Report principle of extending to persons with disabilities “not a hand 
out, but a hand up, so that they can build for themselves lives of 
independent choice and action.” 


Even a quick review of the Decade for Disabled Persons suggests that 
the achievements of the last ten years have been thinly spread, often 
grudging, and won at a high cost to those individuals who laboured for 
their introduction. At the same time, the Decade ended on a more 
positive note with the adoption of a law “to amend certain Acts 

with respect to persons with disabilities”. Modelled in part on the 
Americans with Disabilities Act of 1990, the more limited Canadian 


version modified a range of federal laws to give disabled Canadians 
greater access to various government services. Representatives of the 
disabled community spearheaded the process by identifying statutes in 
need of amendment, and the federal authorities consulted with their 
representatives throughout the development process. 


To mark the end of the Decade, the first-ever International Conference 
of Ministers Responsible for the Status of Persons with Disabilities was 
held in Montreal in October. In an address to the General Assembly 
of the United Nations immediately following the Conference, the 
Secretary of State for Canada observed that the Decade had provided a 
practical framework for meaningful initiatives throughout the world, 
but that a great deal remained to be done to overcome discriminatory 
attitudes that limit the opportunities of people with disabilities and 
deny them independence. A permanent Conference of Ministers 
formed as a result of this encounter has been charged with helping the 
World Program of Action concerning Disabled Persons to achieve 
“independence for persons with disabilities and enable them to take 
their rightful place as full participants in their communities and 
countries.” While neither omnibus legislation nor ministerial 
statements are a panacea, they do suggest that disability issues have at 
least attracted some attention where it counts. 


Two disability-related issues that were not highlighted in the Obstacles 
Report have since achieved considerable national prominence: they are 
drug testing and AIDS. 


DRUG TESTING 


The pros and cons of obligatory, random testing for drug use have been 
debated for several years. It is common ground that employees should 
not be under the influence of alcohol or drugs while at work, all the 
more so if they are in safety-sensitive positions. There is much less 
agreement about how best to achieve this object. The Commission’s 
view is straightforward. While it may occasionally be necessary for 
certain employees to be subjected to a drug test for a specific reason, 
generalized testing is not warranted either by the prevalence of drug 
use or by any demonstrable link that can be made between the results 
of such tests and employees’ performance on the job. There is simply 
no objective body of evidence to indicate a serious drug problem in 
Canadian society at large, let alone a significant impact on job 
performance. A 1989 Health and Welfare study found that 6.5 percent 
of the population over fifteen had used cannabis once or more in the 
previous year, 1.4 percent had used crack or cocaine, and less than half 
of one percent had used LSD, speed or heroin. The study also showed 
that the use of illicit drugs in this country was declining, a finding that 
has not, as far as we are aware, been contradicted. 
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Furthermore, drug testing does not measure actual incapacity, which 
makes it at best a poor predictor of safe performance. It is the sort of 
superficially attractive remedy that may dissuade companies from 
taking more effective and less objectionable steps such as ensuring 
better supervision and behaviour evaluation, improving work 
conditions, providing employee assistance programs, or upgrading 
technology and equipment. Organizations as diverse as the Addiction 
Research Foundation, the Canadian Civil Liberties Association and 
the Canadian Medical Association have made these points for years. 
Testing is obviously intrusive and, if rigorously implemented, requires 
one to share publicly one’s private functions. It also brings the 
employer into the personal lives of employees and dictates how the 
latter should behave in their off-duty hours. In some circumstances, the 
consequences of testing may indeed allow employers to convict and 
punish individuals for drug use in ways that would not be tolerated by 
the criminal justice system. 


Some reasons for drug testing are even less convincing than the safety 
concerns that are generally put forward. The Toronto Dominion Bank 
has taken the position, for example, that testing is necessary to inspire 
consumer confidence and protect the bank from drug-related 
misconduct. We have seen no indication that clients are fearful on this 
score or evidence that would warrant such broad intrusion into the 
personal lives of bank employees or candidates for employment. Other 
organizations simply argue that there is an obligation to help fight the 
use of illegal drugs and that testing is an effective deterrent: the 
Canadian Forces, for example, have implemented a broad mandatory 
testing program with the primary objective of deterring drug use in the 
military. 


It is clear that Canadians are opposed to the abuse of drugs and are 
aware of the harmful consequences that can result, whether on or off 
the job. It does not follow that a “war on drugs” or extensive and 
intrusive testing programs are the best way of dealing with the problem. 
Nor should employers assume that testing is legitimate the moment 
they decide that a particular position is safety sensitive. The 
Commission is pursuing a number of complaints from the transportation 
sector where the alleged impact appears to be so nebulous that it makes 
generalized testing seem totally disproportionate to any safety 
problems that may exist. 


Canadian industry has largely stayed away from the wave of testing that 
seemed until recently to be spreading across the United States, and the 
sky has not fallen. This reflects, in our view, the underlying strength of 
the arguments against testing. We are confident that the Canadian 
public can appreciate that much of what lies behind the argument for 
comprehensive drug testing is little more than moral hyperbole that 
generally evaporates under careful scrutiny. 
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RACE, ORIGIN 
AND RELIGION 


AIDS 


“No more fear — No more ignorance” was the theme of the 1992 
AIDS Awareness Week. Prejudice based on AIDS perhaps more than 
any other form of discrimination is fuelled by fear and misinformation. 
It should by now be unnecessary to state that AIDS is not transmitted 
by casual contact, or that people with AIDS or who are HIV-positive 
should not be limited in their right to work or to receive services. 
Unfortunately, recent experience suggests that we must reiterate the 
obvious. 


The question is how to set aside these admittedly powerful instincts 
and deal honestly and sympathetically with the real issues: prevention, 
treatment and ordinary human respect. One answer is by refusing to 
let pass public misconceptions that are hurtful and unwarranted. 
Another is to use human rights law to ensure that fear and ignorance 
do not become an excuse for discriminatory behaviour. The 
Commission will continue to move on both fronts. 


Last year we brought the case of Simon Thwaites to a Tribunal. 

Mr. Thwaites was released from the Armed Forces after it came to 
light that he was HIV-positive. The Forces argued that his condition 
made him unfit for duty even though his doctors said he was capable of 
carrying out all his job functions. It seemed to us that the reason for 
his dismissal was no more than an outdated view of what reasonable 
accommodation requires. The Tribunal decision, which should be 
made public in 1993, will be an interesting test of what is legally called 
for by way of institutional accommodation of disabilities. 


Discrimination, however, is not the pre-eminent concern of those with 
AIDS. Research into the nature of the disease, preventing further 
infection, support for the medical and emotional needs of those it has 
touched are all higher on the list of things that matter most to those in 
the AIDS community. These activities are largely funded under the 
National AIDS Strategy, which comes to an end in March, 1993. 
Efforts to combat the effects of discrimination will be meaningless 
unless the Government stays the course it set when announcing the 
Strategy in 1988. Even in these very difficult economic times we expect 
that the initiatives launched at that time will be continued and, if 
necessary, intensified. 


Among the most urgent purposes of human rights law is to help people 
put behind them a deep-seated tendency to hurt those who are not 

like themselves. Humanity has never needed an excuse to use the 
dangerous differences of colour, tribe and creed as occasions for abuse 
or even bloodletting, but even against this inglorious backdrop 1992 
will stand out as a particularly savage affair. At times it seems as if it is 
all the forces of reason and tolerance can do to hold the line against 
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racial and sectarian fanaticism. In doing its share of peace-keeping and 
bridge-building, one hopes that Canada is not only performing an 
international duty but also reflecting a sense of understanding that 
flows from a recognition of our growing diversity as a people. 


HOME TRUTHS 


Nineteen ninety-two confirmed that economic hard-times and human 
rights make uneasy bedfellows. And while there is no reason to 
suppose that the underlying phenomenon of racism changes drastically 
from one year to the next, the fact that opinion pollsters found a 
widespread expectation that racial conflict will worsen in the immediate 
future is worrying. Whatever reassurance we may take from the 
finding that most of us still consider this country a desirable place to 
live has to be tempered by reports of the kind that indicate that over 
forty percent of black Canadians believe they have directly experienced 
racism from co-workers or in the street. 


Following serious racial unrest in Los Angeles and subsequent 
disturbances in Toronto, Members of Parliament from all parties firmly 
rejected any comparisons between disaffected young Torontonians and 
the social ills and interracial chasms of the United States. So be it: 
Toronto is not Los Angeles. But there is also no denying that the 
peaceful demonstration that preceded the disturbance in Toronto did 
reflect a perception in minority communities of racism, the alienation 
of black youth, and what is seen as a sometimes excessive use of force 
by police where non-whites are involved. 


A number of provincial inquiries into racial tensions, particularly in 
major Canadian cities, also tended to underscore that message. The 
distrust of differences has a way of becoming consecrated in majority 
attitudes and reinforcing itself in institutional behaviour. The 
authorities must find effective ways to increase police accountability to 
civilians, change the tone of police-minority relations, and make sure 
that employment equity and intercultural education policies achieve 
their purposes. Among the more immediate results of the Ontario 
report was the establishment of an inquiry into racism in the Province’s 
criminal justice system and the reconvening of an earlier Task Force on 
Race Relations and Policing. While these developments are welcome 
enough, minority groups are understandably weary of what many of 
them see as more public breast-beating when the need for action is 
pressing. The plight of urban minority youth, for instance, is patently a 
matter that deserves more comprehensive attention, and not just at the 
level of localized investigations but as a matter of national strategy. 


A coroner’s findings on the fatal 1991 shooting of a black man 
concluded that there was evidence in the Montreal police of 
“insensitivity to, ignorance about, and lack of respect for the members 


of the black community.” Although the coroner was of the view that 
the shooting itself was primarily the result of a “poorly executed 
operation,” his report left little doubt that a mutual antipathy had 
developed between the police and visible minority (especially black) 
communities in Montreal and that this constituted a continuing threat 
to social peace. He further recommended the creation of a full-time 
independent panel, similar to Ontario’s special investigations unit, to 
restore the public’s confidence in the independence and impartiality of 
investigations dealing with police conduct. 


HOLDING THE LINE 


The dangers of giving nationalism and racism free rein are too 
numerous to need elaboration, but such factitious distinctions 
nevertheless continue to be promoted by those with axes to grind. The 
Commission was kept busy throughout 1992 by assorted supremacist 
groups intent on building up their self-image at other people’s expense. 
The main focus was on groups using phone lines to spread racial and 
religious hatred. In January the Commission referred complaints 
against the Canadian Liberty Net to a Human Rights Tribunal, but 
pending the hearing we obtained an injunction to close down their 
telephone line. This pattern was later repeated in Toronto where 

the Heritage Front had also been broadcasting messages that were 
derogatory to non-whites. 


Hate propaganda is another affliction that tends to operate on a 
national scale. In the wake of the Zundel decision last August, in 
which Canada’s highest court rejected the old “spreading false news” 
provision as an appropriate anti-hate instrument, most commentators 
agreed with the Court that it was too broad and too vague to serve this 
purpose. But many also expressed a need for something more than 
public opinion to help protect us from our less admirable selves. The 
courts have repeatedly judged the right to free expression to be subject 
to constraints such as those relating to the reputation of individuals, 
the collective welfare or, in the present context, the integrity of our 
multicultural law and policy. The Supreme Court was no less mindful 
of the lessons of twentieth century history in determining that racial 
teachings like those of John Ross Taylor and the Western Guard Party 
went beyond reasonable limits, eroded “the tolerance and open- 
mindedness that must flourish in a multicultural society,” and could 
justifiably be prohibited in a free and democratic society. | 


Nothing in the Zundel decision alters that, and there is no reason to 
believe it signals the start of an open season for deliberate racial slurs. 
As we write, thousands of Germans are protesting the rise in 
xenophobic violence in their already much scarred homeland and the 
United Nations is trying to bring the savagery in Bosnia to heel. There 
is certainly no better time to set ourselves clearly and emphatically 
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against the dangerous doctrines of ethnic purism and racial superiority. 
The Commission was heartened by the overwhelming support that 
followed its action to obtain injunctions against the marketing of racial 
supremacism within federal jurisdiction. We recognize the risk of 
invoking what amount to community standards to restrain free speech, 
and we believe they should be used very sparingly indeed, but in the 
end we prefer to err on the side of common prudence. 


NEW BEGINNINGS 


Migrants from more troubled lands often discover blessings in their 
prospective home that the native-born overlook. Our commitment to 
the values of equality, pluralism and the rule of law is far removed from 
the reality of many other societies, and the attraction of such values 
does much to account for the perils that many have endured to arrive 
on our shores. There is comfort too in the fact that, despite rejecting 
the Charlottetown Accord, many Canadians were ready to reaffirm 
our multicultural reality in much the same spirit in which they 
accepted the recognition of aboriginal rights. Over the years, this ideal 
multiculturalism has co-existed uneasily with a vertical mosaic in which 
some Canadians are more equal than others. If we mean to maintain 
our commitment to the interconnected principles of freedom, equality 
and justice, we need to develop new ways to build a genuine Canadian 
community. 


Fresh beginnings are a universal preoccupation, but in 1992 many 
migrants pursuing them in Canada foresaw tougher sledding under 
amendments to the Immigration Act, despite the Government’s 
softening of some of the more controversial changes in October. High 
among concerns expressed at the time were fears that the amendments 
would give frontline officials too much discretion to determine the 
eligibility of entrants. We agree that it will take careful watching to 
ensure that the Act does not prove unduly arbitrary or discriminatory 
in the way it treats potential immigrants or refugees from different 
sources. It has to be realized, for instance, that it is much more difficult 
for migrants from less developed countries to meet the standards of 
documentation that Canada generally requires than it is for those from 
Western Europe. The concern has also been expressed that finger- 
printing of applicants for refugee status, ostensibly to thwart potential 
“security-risks” and “welfare-cheats,” may not only feed negative 
stereotypes but create different classes of individuals — those who can 
be trusted and those who cannot. If a stigma attaches to finger-printing 
in the first place, the Government’s subsequent offer to destroy these 
records when the immigrant becomes a Canadian citizen does little to 
reassure the sceptics. 


In part, we were told, Bill C-86 was the Government’s response to 
public unease about the refugee and immigrant processing systems. 


SEX 


For Canadians who believe that we are too generous in accepting 
refugees, we might recommend a glance in the direction of much less 
affluent countries that happen to border on civil wars or natural 
disasters. The vast majority of the world’s refugees live in often 
decrepit cities and encampments in the Third World, as much the 
victims of senseless fratricidal struggles as if they lived on the front 
lines. Even the mass exodus sparked by the brutality in the former 
Yugoslavia has burdened less privileged regions more than those of 
Western Europe. From the human rights perspective, this is the 
context in which figures on Canada’s acceptance record should be 
understood. 


REPRESENTATION IN EMPLOYMENT 


The representation of visible minorities among employers covered by 
the Employment Equity Act grew by 0.5 percent in 1991 to 7.6 percent, 
and by 2.6 percent over the representation level in 1987. Since 1988 
visible minorities have been hired above the labour force availability 
rate and have not been disproportionately affected by terminations. 
The situation was less satisfactory in the Public Service, where few 
departments matched the availability rate of 6.3 percent for visible 
minority representation. Among management ranks in the Public 
Service, the level of representation actually dropped from an already 
low figure of 2.1 percent in 1990 to 2.0 percent in 1991. 


It is especially disappointing that agencies like the Treasury Board, the 
Public Service Commission and the Privy Council, which should be 
setting the pace, have made such little headway in the decade since 
employment equity was formally adopted as government policy. Not 
surprisingly, the Special Parliamentary Committee to Review the 
Employment Equity Act heard of acute dissatisfaction among ethno- 
cultural minorities with the results achieved under the existing regime. 
That sentiment was reflected in the Committee’s call in May for a more 
incisive approach, including the provision of greater enforcement 
authority to this Commission. The long and the short of the matter is 
that fine words about multicultural harmony will cut little ice so long as 
programs like employment equity do not get to the bottom of the 
discriminatory preferences that continue to exclude minorities from 
positions of influence. 


Last April, newspapers across the country proclaimed Canada “the best 
place in the world to live — unless you’re a woman.” This was a snappy 
if somewhat tendentious journalistic comment on findings contained in 

a 1992 United Nations Human Development Report, but it will come as 

no surprise to those who monitor sexual equality in this country. 


There are obvious dangers in generalizing about some fifty-one percent 
of the Canadian population, but many of the difficulties inherent in 
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modern living clearly fall more heavily on women than on men. 
Women have made quite evident strides toward the assertion of their 
right to social and economic equality, but in some respects the results 
have not kept pace. In 1991, for instance, the average earnings for 
women who worked full-time for a complete year rose to 69.6 percent 
of the average earnings of men. While this is a two percent increase 
from 1990, working women still earn substantially less than their male 
counterparts. Moreover, most of these women are also carrying 
heavier family responsibilities than those of most working men. 
Needless to add, many of the problems that beset women as a group 
are especially acute for those who are least well placed to deal with 
them: older women, for example, or immigrants or women with 
disabilities. 


ATTITUDINAL BARRIERS 


Despite their greater overall participation in the workforce, the 
problems encountered by women aspiring to study or work in non- 
traditional fields continue to be a major concern. A report by the 
Canadian Committee on Women in Engineering released in April 
revealed that in 1991 only four percent of registered engineers and only 
fifteen percent of students enroled in undergraduate engineering 
programs were women. One of the underlying explanations was the 
“chilly campus climate” in engineering schools. Blatantly sexist 
attitudes among male students discouraged many women from even 
entering engineering. Others failed to complete their studies for similar 
reasons. 


The report went on to identify other causes of the persistent under- 
representation of women in traditionally male fields. Many 
experienced discrimination in hiring, promotion, job assignments and 
salary. The Committee recommended appointing more women as 
senior managers and to boards of directors, ensuring at least one 
female professional on every selection committee, and training 
selection board members in objective hiring procedures and human 
rights legislation. The Minister for Science at the time was quoted as 
saying that “without science and engineering, women lose, and without 
women, science and engineering lose.” The same could be said for 
virtually any occupation: our society cannot afford to under utilize the 
talents of half its population, least of all in an increasingly competitive 
world. 


That women are nevertheless being excluded from the most powerful 
positions in Canadian companies was comprehensively documented 

in a 1992 study by Professor Léo-Paul Lauzon of the University of 
Quebec in Montreal. After reviewing the 1990 annual reports of 

676 corporations, Professor Lauzon discovered that forty-four percent 
of them had no women on their board of directors or in the top twelve 
positions in the company. In all, women accounted for only 4.7 percent 


of the more than 7,000 directors in the companies surveyed. When 
important Canadian corporations fail to provide a positive example at 
the top, it is hardly surprising that women workers at all levels bear the 
brunt. 


THE COST OF HARASSMENT 


In a speech last January, Doug Baldwin, Senior Vice-President of 
Imperial Oil Limited, estimated that harassment was costing his 
company close to $8 million a year in absenteeism, employee turnover 
and lost productivity. The turnover rate was two to four times higher 
for women than for men. As Mr. Baldwin pointed out, it is unlikely 
that all these women are leaving for advancement opportunities, higher 
pay, or to raise children. Part of the reason is “because we haven’t yet 
achieved a workplace that is wholly harassment-free.” Even in thriving 
economic times no company can afford to lose money on this scale 

by not treating harassment as a serious problem. This message is 
beginning to make some inroads in the corporate consciousness. The 
Commission has received many calls from organizations that are trying 
to put in place policies to ensure that complaints of harassment are 
acted upon quickly and appropriately. 


For the victims of harassment the costs may include much more than 
loss of income. Long-term physical and mental health problems quite 
often follow from an experience of harassment that is not promptly 
brought to an end. Asa result, Workers Compensation Boards in a 
number of jurisdictions have recognized the physical and emotional 
results of harassment as a compensable disability, and employees who 
become unemployed because of harassment in the workplace are 
eligible for unemployment insurance benefits. Some organizations still 
fail to grasp that harassment damages not only individuals but the 
organization as a whole. When employees leave because they are 
harassed, the organization is obviously weakened by the loss of able 
workers; but it also suffers from the resulting image of corporate 
indifference. The fact that we received more sexual harassment 
complaints in 1992 than in any previous year suggests that more women 
realize that they do not have to tolerate harassment; it does not yet 
suggest that enough is being done to prevent it. 


WOMEN IN THE ARMED FORCES 


The Canadian Armed Forces are one of this country’s largest 
employers. Until quite recently they also had a long tradition of 
excluding women from combat-related positions. Since 1989, however, 
the Forces have been moving toward opening up virtually all such 
positions to women. In that year a Human Rights Tribunal ordered 
that women be fully integrated, with due speed, into virtually all 
military trades. In 1990, the Minister of National Defence established 
an Advisory Board to monitor systemic barriers to the full participation 
of women in the Forces. The Board issued its Second Annual Report 
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in November. In its first report it had found that, while some progress 
was being made, there were service-wide problems that needed to be 
dealt with. The second report bears an uncanny resemblance to the 
first. Despite advances here and there, it observes that there is clearly 
substantial resistance to accepting women in a broad range of military 
roles. This cannot go on. In the Board’s words, “stereotypical attitudes 
arising from a belief in restrictive roles and functions for each sex must 
give way to professionalism where competence and performance as a 
team member are priorities rather than gender.” 


The Board found, furthermore, that hostility to women and various 
forms of related harassment were pervasive in the Canadian Forces. 
It cited examples where both co-workers and leaders simply wanted 
women out of the service. This was expressed through denigration of 
women’s participation that ranged from irritating comments or insults 
to sustained verbal attacks intended to destroy the confidence of 
female members. The Board visited units in which male non- 
commissioned officers and other ranks blamed and criticized female 
members with complete impunity. It concluded that there was “no 
difference between the sexist form of bigotry observed in these 
locations and blatant racism. Racism is not tolerated; unaccountably, 
this behaviour is.” 


Other organizations might learn from the Board’s recommendations, 
which included providing a contact outside the chain of command 

to make it easier to report harassment or assault. Women, quite 
understandably, do not trust the chain-of-command method of 
investigation, and the Board recommended a committee drawn from 
other male and female personnel to look into charges and make 
recommendations for action. 


VIOLENCE AGAINST WOMEN 


There is a growing awareness that women around the world share 
problems of discrimination and oppression. Canada has been a leader 
in making the point that violence against women violates human rights. 
A draft declaration on this theme prepared by a United Nations 
Working Group calls on governments to prevent, investigate and 
punish acts of violence against all women, and particularly those 
belonging to a minority group. The Organization of American States is 
also working on an Inter-American Convention to deal with violence 
against women, and Canada is involved in drafting both the declaration 
and the convention. The purpose of such instruments is not simply to 
deplore the phenomenon but to persuade governments to accept 
responsibility for attitudes and beliefs that tolerate violence both in and 
outside the home. If judicial and law enforcement systems do not treat 
violence against women as a serious problem, there is little hope that 
such acts will come to be outlawed, in practice as well as in theory, as 
unworthy of a civilized society. 


A clear connection between violence against women and pornography 
was recognized by the Supreme Court of Canada in the case of a 
Manitoba video store owner who had appealed a conviction for 
distributing pornographic materials because he believed the obscenity 
provision of the Criminal Code violated his freedom of expression 
under the Charter. The Court was of the view that “degrading and 
dehumanizing materials place women (and sometimes men) in 
positions of subordination, servile submission or humiliation. They run 
against the principles of equality and dignity of all human beings.” 


This year also saw the release of an interim report from the Canadian 
Panel on Violence against Women that called on Canadians to adopt 
the principle of zero tolerance of violence against women and to 
provide permanent, long-term funding for emergency shelters and 
other services for victims of abuse, as well as comprehensive mandatory 
education programs for members of the judicial and law enforcement 
systems. The Parliamentary Sub-Committee on the Status of Women 
further suggested that chronic under-funding of emergency shelters and 
services reflected a low priority accorded to the phenomenon of 
violence. 


FOREIGN DOMESTIC WORKERS 


In 1992, some potentially troubling changes were made to a federal 
program that brings people from overseas, mainly women, to work as 
domestic help in Canadian homes and enables them to apply for 
permanent residence after two years of service. In January, the 
Government announced plans to require applicants to have the 
equivalent of Canadian grade twelve education and six months of 
formal training in a field related to caregiving. The Commission wrote 
to the Minister responsible to express concern about the possible 
negative impact on candidates from Third World countries, and 
particularly on women. The Minister defended the requirement for 
grade twelve equivalency and a six-month training program as 
necessary for the responsibilities entrusted to live-in domestics. He 
also argued that the education standard would be beneficial for those 
workers who seek other employment after completing their two years 
as live-in domestics. 


In April, while a Parliamentary Sub-Committee was studying the 
proposed changes, the Government went ahead with them. In its July 
report, the Sub-Committee on Immigration took the Government to 
task for failing to consult, for not recognizing the importance of 
verifiable on-the-job experience, and for not doing more to eliminate 
abuse and exploitation of live-in domestic workers. Particular concern 
was expressed about the “very serious charges” that the education 

and training requirements would disadvantage applicants from the 
Third World. 
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BALANCING WORK AND FAMILY 


Equality rights are the major concern of human rights law, and the 
pursuit of greater equality of opportunity has to operate within a social 
context that is always on the move. The paradigms of work, family and 
child-rearing are very different today from what they were thirty or 
forty years ago, and the resulting strains affect both sexes, although not 
to the same extent. As of October 1992, half of all Canada’s working 
population had at least one child under sixteen years of age and a 

third of those surveyed were providing care for an elderly relative. 

In some cases, the same person, most often a woman, had the main 
responsibility for both. In a recent survey of this phenomenon in the 
federal public sector, roughly half the respondents reported some 
conflict between work and family. The federal authorities already have 
several programs in place to deal with these problems, but many 
employees do not seem to be sufficiently aware of them. Treasury 
Board is therefore preparing new information material to describe the 
choices available, and this will be backed by training for senior 
managers on how to create greater flexibility in the workplace. 


MARITAL BREAKDOWN 


At the end of the year, the Supreme Court released a decision of 
considerable significance for women whose marriages have ended. The 
issue was whether a lower court had erred in granting a man’s request, 
after a number of years, to stop support payments to his ex-wife. In 
deciding that the former wife was entitled to ongoing support for 

an indefinite period of time, the Supreme Court noted that “the 
feminization of poverty is an entrenched social phenomenon” and that 
while the “decline into poverty cannot be attributed entirely to the 
financial burdens arising from the dissolution of marriage, there is no 
doubt divorce and its economic consequences are playing a role.” 
Custody is awarded to the wife seventy-five percent of the time and to 
the husband in less than eight percent of cases. The Court cited figures 
published by Statistics Canada indicating that the per capita income 

of those paying the support in 1988 was $25,800 while that of those 
receiving it was $10,500. 


The financial repercussions of the end of a marriage go beyond the loss 
of earning power or losses related directly to the care of children. They 
often encompass missed job opportunities and lost access to benefits 
such as pension plans, life, disability, dental and health insurance. The 
Court also pointed out that the spouse who has made the greater 
economic sacrifices in the marriage generally becomes the custodial 
parent. Assessing all the factors that may have the effect of 
disadvantaging one spouse or benefiting the other when a marriage is 
dissolved is a complex task, but the Court nevertheless concluded that 
“the repercussions on the future of the parties themselves and, in 
particular, their children” are such that “there are few matters more 
important before the courts.” 


REPRESENTATION IN EMPLOYMENT 


Among organizations covered by the Employment Equity Act, the 
good news is that women as a group have attained their overall labour 
force availability rate, as has the sub-group of visible minority women. 
From 1990 to 1991, there were also slight increases in the 
representation of these two classes of women. On the other hand, the 
representation of aboriginal women and women with disabilities 
showed no improvement between 1990 and 1991. The overall 
representation of aboriginal women remained at 0.4 percent, compared 
to an availability estimate of 1.0 percent, and the representation of 
women with disabilities (1.2 percent) was also well below the 
availability standard for that group (2.3 percent). 


At the top of the employment ladder there was also good and bad 
news. The proportion of women in senior management increased from 
7.7 percent in 1990 to 8.4 percent in 1991. But this is still only half the 
1986 availability rate for women in senior management. Aboriginal 
women remain totally shut out of senior management, disabled women 
stand at 0.2 percent and the proportion of visible minority women is a 
bare 0.3 percent. 


The “pink collar” job ghetto also shows no sign of disappearing. As in 
1990, women employed by organizations covered by the Employment 
Equity Act were heavily concentrated in the clerical field; sixty-six 
percent of women workers, compared with only sixteen percent of male 
workers, were in a clerical occupation. This concentration was even 
more pronounced for women with disabilities or those belonging to a 
visible minority. This is also one of the principal reasons why the 
male/female wage gap proves so intransigent. For organizations 
reporting under the Employment Equity Act in 1991, the estimated 
mean salary was $42,700 for men and $31,500 for women, among those 
in full-time employment. For disadvantaged women it was even lower: 
$30,500 for visible minority women, $30,200 for women with disabilities 
and $27,600 for aboriginal women. 


The employment pattern for women in the Public Service is similar to 
that in organizations covered by the Employment Equity Act. Women 
have reached their overall labour force availability rate of forty-four 
percent, but they are still largely concentrated in the Administrative 
Support category, where eighty-four percent of the employees are 
women. At the opposite end of the spectrum, the representation of 
women in Management increased from fourteen percent in 1990 to 
sixteen percent in 1991. While this is movement in the right direction, 
the fact remains that women are still far from adequately represented 
in the most powerful and highest paying positions in the Public Service. 
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MARITAL AND FAMILY STATUS 


In 1992, the Commission was involved in 134 cases on grounds of 
marital or family status. The issues ranged all the way from the specific 
question whether a military officer who is posted must be accompanied 
by his wife to the much broader issue of whether a same-sex couple 
constitutes a family. Although they are not frequent, they can be 
among the more complex complaints we have to deal with, as the 
following examples will illustrate. 


Last year we noted that the Supreme Court was being asked to 
determine the case of Brian Mossop v. Attorney General of Canada, 
which began some years ago as a complaint to this Commission. 

Mr. Mossop, a federal public servant, was denied leave to attend the 
funeral of the father of the man with whom he had been living for ten 
years. According to his collective agreement, time off could not be 
granted because his situation did not fall within the category of 
“immediate family.” The case was argued before the Supreme Court 
on June 3. The Commission argued that a broad interpretation of the 
prohibition of discrimination on the basis of family status was more 
consistent with the intent of the Act. Given the purpose of 
bereavement leave, it was our view that the focus should be on the 
long-term relationship between the complainant and his partner rather 
than its formal status.* 


Whether or not marriage may amount to a professional requirement 
was the essential issue in a complaint that was argued before a Tribunal 
in September. The complainant, James Lambie, a Lieutenant Colonel 
with the Armed Forces, alleged that he had been denied a posting as 
Base Commander because he would not be accompanied by his wife, 
from whom he was in the process of obtaining a divorce. The military 
authorities denied the allegation, but other evidence before the 
Tribunal suggested that it was unwritten policy in the Canadian Armed 
Forces that senior officers be accompanied to their postings by their 
wives, who would be expected to perform protocol and other duties 
consistent with that position. A decision will be rendered early in 1993. 


The complaint of Robert Le Blanc against Canada Post makes an 
interesting contrast. A Human Rights Tribunal found in July that 

Mr. Le Blanc had been demoted and given a poor appraisal because his 
wife had filed a human rights complaint against their common 
employer, Canada Post. In finding for Mr. Le Blanc, the Tribunal 
made the essential point that, in human rights proceedings based on 
marital status discrimination, one needs to be especially sensitive to 
conflicts that may arise where both spouses have a common employer. 


* In February, 1993, a majority decision of the Supreme Court of 
Canada rejected the Commission’s arguments. 


Happily, some marital and family status complaints continue to be 
resolved to the satisfaction of all parties without resorting to tribunals 
or the courts. An aboriginal complainant who was denied new 
residential accommodation on an Indian reserve because her husband 
was non-native had her complaint settled by the Commission. She 
received an undertaking from the Band Council that a new home 
would be built for her within one year of the allocation of funds from 
the Department of Indian Affairs and Northern Development, and the 
Council agreed to pay her $2,500 in damages and issue a letter of 


apology. 


SEXUAL ORIENTATION 


This past year witnessed landmark advances in the protection of 
homosexual rights. The credit for these changes must largely be given 
to individuals who took on the system and requested the courts to act, 
after Parliament had consistently failed to do so. Two major cases 
were decided in 1992, and with them the process of dismantling 
discrimination on grounds of sexual orientation began in earnest. 


In one case, Joshua Birch and Graham Haig argued before the Ontario 
Court of Justice that section 3 of the Canadian Human Rights Act 
should be declared “underinclusive” and therefore incompatible with 
the Charter. The Court concurred, but Judge MacDonald stayed his 
decision. On August 6, 1992, the Ontario Court of Appeal declared 
that the ground of sexual orientation must be “read into” the Canadian 
Human Rights Act as a proscribed ground of discrimination. Writing 
for a unanimous Court, Mr. Justice Krever said that “enlightened 
human rights legislative policy has evolved in this country. It is now an 
integral part of our social fabric. It is therefore inconceivable to me 
that Parliament would have preferred no human rights Act over 

one that included sexual orientation as a prohibited ground of 
discrimination. To believe otherwise would be a gratuitous insult to 
Parliament.” Consequently, he issued an order declaring that the 
Canadian Human Rights Act must be “interpreted, applied and 
administered” as though it contained sexual orientation as a prohibited 
ground of discrimination. The Commission has since acted to accept 
complaints on this ground. 


Michelle Douglas was released from her position as an officer in the 
Armed Forces in 1989 because of her admitted homosexual activity. 

In 1990, the independent Security Intelligence Review Committee 
recommended that Ms. Douglas regain her security clearance and her 
job, on the grounds that the Forces’ policy on homosexuality was 
clearly discriminatory. Unfortunately, the Committee’s decision 

was not binding on the Armed Forces. Furthermore, since sexual 
orientation was not a proscribed ground of discrimination, Ms. Douglas 
could not appeal to the Canadian Human Rights Commission; as a 
result, she was obliged to pursue the matter as a Charter challenge in 
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the Federal Court. In October 1992, the Forces conceded that their 
policies regarding the service of homosexuals were contrary to the 
Charter, and a court order approved by both parties put an end to the 
discrimination. 


The Minister of Justice decided not to appeal the Haig and Birch 
decision and in December introduced a Bill to amend the Canadian 
Human Rights Act that explicitly includes sexual orientation among 
the prohibited grounds of discrimination. 


AGE As individuals we are all too familiar with the immutable and largely 
uncontrollable aging process. The implications of an aging population, 
however, are both more far-reaching and more manageable, at least 
from the standpoint of human rights. Age, after all, is a question not 
just of chronological measurement but also of human perception. The 
demographers may tell us that by the year 2021 one out of every four 
Canadians will be over sixty-five, but it is up to us to decide what that 
signifies in social policy terms. 


We are already living in a world where the rival claims of various 
interest groups make it necessary to contemplate some rationing or 
reapportioning of available resources and benefits. As the balance of 
Canada’s population tilts toward the older age groups, we must be 
careful to keep three things in mind: that all age groups are entitled 

to the same human rights protection; that today’s sixty, seventy and 
even eighty year olds are a lot more vigorous than those of former 
generations; and that it is in everyone’s interest to use the capacities of 
all age groups to the fullest. 


OUR AGING WORKFORCE 


The National Advisory Council on Aging provides advice to the 
Minister of National Health and Welfare on issues related to the aging 
of the Canadian population and the quality of life of its more senior 
members. One of the questions it considered in 1992 was how to 
manage an older workforce. A key element in dealing with this 
problem is the attitude of employers. Many are already beginning to 
develop a more individualized human resources management style, one 
that focuses on competence rather than on irrelevant factors such as 
age, sex or origin. Indeed, experts now predict that “older worker 
recruitment, training, retraining and retention will become one of the 
dominant business and industrial issues in the coming decades.” 


The Advisory Council has recommended that human rights 
commissions provide more information and counselling on age 
discrimination in the workplace and support both individuals and 
groups in identifying instances of age discrimination, analyzing its 
causes, and taking appropriate action. We heartily endorse this 
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recommendation; but we must add that, as matters now stand, we 
are restricted in dealing with the problems of older workers for two 
reasons. First off, older workers are not specifically protected 
under the Employment Equity Act, as we and many others have 
recommended they should be. And second, the Supreme Court 

of Canada has so far upheld the right of organizations to require 
mandatory retirement, at least at age sixty-five, in those jurisdictions 
where it is not prohibited by law. 


AGE AND EMPLOYMENT 


In our appearance before the Special Committee on the Review of the 
Employment Equity Act in February, we proposed that all employers 
covered by the Act be required to report on the age of the employees 
they hire, promote and terminate. In doing so, we pointed out that the 
Standing Committee on Human Rights, in its 1988 report, Human 
Rights in Canada, concluded that older workers were faced with 
systemic discrimination in the workplace and that the discrimination 
suffered by other designated groups, especially women, was frequently 
compounded by age. When older workers find themselves 
unemployed, they may face a number of barriers to reemployment that 
go beyond the experience of younger people in similar situations. The 
largest proportion of workers unemployed for six months or longer is 
made up of older workers. Indeed, a disproportionate number are 
sufficiently discouraged to stop looking for work altogether. Collecting 
age data would at the very least help us to understand the problems 
faced by older workers and the reasons for them. 


When the Review Committee tabled its report in May, the suggestion 
that older workers become a designated group under the Act was not 
included. The only explanations offered were that statistics on the 
degree of under-representation of this group were unavailable and that 
the age at which a person becomes an older worker was unclear. The 
Committee also took the view that, at a time when various age groups 
were experiencing employment difficulties, it was not clear that older 
workers had a history of systemic discrimination. This seems to fly in 
the face of the findings of the Standing Committee on Human Rights, 
and we strongly urge Parliament to re-examine these arguments when 
amendments to the Employment Equity Act are introduced. 


MANDATORY RETIREMENT 


This year the Supreme Court of Canada ruled again on the question of 
mandatory retirement. In 1991 the Court had decided that mandatory 
retirement at age sixty-five was not constitutionally impermissible, at 
least in an academic setting. In its view, Parliament or a provincial 
legislature could, by appropriate legislation, either prohibit or permit 
mandatory retirement, and such decisions might change from time to 
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time as legislators’ thinking changed. When not prohibited by human 
rights legislation, however, the issue should be decided as between 
employer and employee, and in the case of unionized employees it 
should be dealt with as part of the collective bargaining process. 


In 1992 the Supreme Court followed up with a ruling in the case of 
Dickason v. University of Alberta. Professor Olive Dickason was 
forced by the University of Alberta to retire in 1985 at age sixty-five 
because of a mandatory retirement clause in the collective agreement 
between the University and its academic staff. An Alberta Board of 
Inquiry decided in Professor Dickason’s favour and ordered her 
reinstated. The Court of Queen’s Bench upheld this decision, but it 
was overturned by the Court of Appeal. 


At the time Professor Dickason was compelled to retire, Alberta’s 
Individual’s Rights Protection Act limited its age protection to those 
between forty-five and sixty-five years of age, but just a few days later 
the Act was amended to bring it into line with the Canadian Charter of 
Rights and Freedoms. The amendments provided protection against 
age discrimination for anyone eighteen or older but also included a 
defence for requirements such as mandatory retirement where it could 
be shown that “the alleged contravention was reasonable and justifiable 
in the circumstances.” Thus, the main question before the Supreme 
Court was whether the University had “reasonable and justifiable” 
grounds for retiring Professor Dickason against her will. 


The Court concluded in a four-to-three decision that the University of 
Alberta’s policy was reasonable and justifiable. The majority noted 
that the agreement providing for mandatory retirement at age sixty-five 
was freely negotiated in the context of a tenure system that protected 
all members of the faculty from dismissal without just cause and 
provided a pension scheme for their financial security. They also 
concluded that mandatory retirement served the objectives of 
preserving tenure, promoting academic renewal, facilitating resource 
management, and assuring “retirement with dignity.” The University’s 
argument that there was no other way of achieving the same policy 
objectives was also accepted. 


Some caution obviously needs to be exercised in applying this decision 
to other situations, insofar as the Supreme Court held that the role of 
universities as centres of learning, research and teaching was “unique.” 
The arguments in dissent were also noteworthy. Taking up the 
argument that mandatory retirement is necessary for “academic 
renewal,” Madame Justice L7Heureux-Dubé observed that the 
University had not presented any evidence to show a decline in ability 
for the vast majority of academic staff as they approach or reach age 
sixty-five. She agreed with the Board of Inquiry that the proposition of 
originality as a by-product of youth had not been proved and concluded 
that it was unwise, unfair and illegal to penalize all professors who 
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reached age sixty-five, particularly when incompetent professors of any 
age could be dismissed for cause through procedures already in place. 
She also saw “serious limitations” in using a collective agreement as 
evidence of the consent of any particular member of the union. In 
Professor Dickason’s case the mandatory retirement provisions had 
been in place long before she was offered a permanent position, and 
she had had no real choice but to agree to the “discriminatory policy” 
in order to get the job. 


One of the most disturbing points made in the minority opinion is the 
impact that forced retirement can have on individuals like Professor 
Dickason. Some women may be financially ill-prepared for retirement. 
As Madame Justice L’Heureux-Dubé pointed out, women are 
particularly penalized “because they tend to have lower paying jobs 
which are less likely to offer pension coverage, and they often interrupt 
their careers to raise families.” It should also be remembered that, 
although people over sixty-five now make up 11.5 percent of Canada’s 
population, Statistics Canada reports the low income rate for 
unattached women aged sixty-five and over as forty-seven percent. 


In light of the Supreme Court’s position on mandatory retirement, the 
Commission felt it had no choice but to dismiss a number of such cases 
in 1992, particularly those involving individuals over age sixty-five. 
There was, however, news from another front in the case of Martin 

et al. v. Department of National Defence, which involved several 
persons who were released from the Armed Forces when they reached 
the ages of retirement prescribed for their ranks by the Queen’s 
Regulations. The Tribunal which heard these cases rejected the Forces’ 
argument that mandatory retirement was necessary to ensure that there 
would be a steady flow of personnel from the lower to the higher ranks, 
and that it was sometimes necessary to let personnel go in order to 
promote career development and enhance morale. The Tribunal 
concluded that the age criterion was one of convenience, not necessity. 
It also found that compulsory retirement contributed only marginally to 
the yearly attrition needed to ensure the necessary personnel turnover. 
The claim that compulsory retirement was essential to ensure proper 
fitness in the military was also rejected. The Tribunal held that the 
general fitness level of the Forces was only slightly above that of the 
general population and considered that an individualized system of 
testing could readily determine the fitness and endurance of serving 
members. 


The Commission was naturally pleased that, under the Government’s 
proposed amendments to the Canadian Human Rights Act, mandatory 
retirement would no longer be permitted, but it was less agreeable to 
learn that the Armed Forces would be allowed to continue their policy 
of retiring members at pre-determined ages. This is directly contrary 
to the Tribunal’s decision in Martin et al., and its timing is especially 
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curious when that ruling is under appeal to the courts. We very much 
doubt, moreover, that such an amendment would prove compatible 
with the Charter. 


Age discrimination has always been with us. It takes on a new and 
potentially profound importance for a society with an aging population. 
In the circumstances, an observation cited by Madame Justice 
L’Heureux-Dubé in her dissenting opinion is all the more apposite. 
“All advances in human rights,” wrote J.R. London in a 1983 article, 
“have been opposed by those with vested interests, who inevitably have 
predicted all manner of resulting evil and destruction. .. . The benefits 
of eliminating ‘ageism’ from our employment systems far out-weigh the 
costs. Stereotypical victimization cannot be tolerated. Administrative 
inconvenience can.” 


RIGHTS OF THE CHILD 


The foregoing focus on the difficulties facing older workers should 

not distract us from the rights of children to be shielded from 
discrimination or abuse in every way that their particular vulnerability 
requires. Canada takes some pride in encouraging other countries to 
adopt the standards set out in the United Nations Convention on the 
Rights of the Child which, among other things, calls upon signatories to 
take all necessary measures to protect children from economic and 
other forms of exploitation. Two questions therefore arise: what is 
Canada’s own record in providing for Canadian children; and how 
effective has it been in discouraging abuses in other parts of the world? 


That some Canadian children are the victims of poverty, neglect and 
abuse is undeniable. The plight of many aboriginal children is in some 
ways worse than that of children in the Third World, first because 
Canada is not in that world, but also because their situation is or ought | 
to be preventable. Not, one must add, by creating new levels of welfare 
dependency but by helping the communities concerned regain some 
economic purpose and self-respect. The incidence of child-abuse, 
sexual and other, among the general Canadian population is also 
unacceptably high and is only very belatedly becoming a target for 
serious social attention. The statistics on child poverty in Canada that 
were published in 1992 offer no great comfort to those who believe that 
our performance has improved since we signed the United Nations 
Convention. If anything the reverse is true. The low income rate for 
children less than eighteen years of age rose to 18.3 percent in 1991 
from 16.9 percent in 1990 and 14.5 percent in 1989. This represents an 
increase of 105,000, making an estimated total of 1,210,000 children 
under the age of eighteen living in families with incomes below the low 
income line established by Statistics Canada. 


The Commission also shares the concerns of those who worry about 
the exploitation of child labour in countries that export to Canada. 
Although this is outside our borders, it is not outside our commitment 
to human rights. Insofar as the products of involuntary child labour 
are purchased in Canada, those who purchase them are indirectly if 
unwittingly sharing in this abuse of the helpless. In a decade when 
Canada, like other countries, is supposed to be giving special 
prominence to the rights of children, we strongly urge the Government 
to use the mechanisms at its disposal more vigorously to clamp down 
on the importation of goods manufactured in this way. And we would 
also urge consumer and child advocacy groups to be more conscious of 
the problem and to seek ways to link the purchase of imported goods to 
the record of exporting countries in respecting their commitments to 
the rights of the child. 
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EMPLOYMENT For much of the first decade of its existence, the work of the Canadian 
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Human Rights Commission was largely devoted to resolving individual 
complaints and promoting human rights protection to the Canadian 
public. Over the past five years, in large part as a result of the 
Employment Equity Act of 1986, that emphasis has shifted toward the 
task of building greater fairness into the work environment for whole 
classes of Canadians. The reason is simple: human rights have little 
meaning in a country like Canada unless they entail fairness in the 
work-a-day world. 


It would be naive not to recognize that there is still opposition to the 
notion that women, aboriginal peoples, visible minorities and persons 
with disabilities need to be more equitably represented in the 
workforce. Nor could one expect that the limited provisions of the 
Employment Equity Act would effortlessly bring about a social 
transformation. It is nevertheless fair to ask how far the results of 
five years effort to put Canada’s anti-discrimination law on a more 
purposeful footing have lived up to the hopes invested. The main 
interest of 1992 was therefore the opportunity to consider, not just one 
more year’s accumulated statistics, but also what Parliament and the 
public would make of the limited success of the Act. 


On June 1, 1992, federal employers submitted their fifth annual 
employment equity reports, covering the year 1991. As required by the 
Act, these reports provided detailed information on the representation 
of the four designated groups in the workforce of approximately 

355 employers under federal jurisdiction. At the same time, the 
Commission received, also for the fifth year in a row, similar reports on 
the representation of these four groups in federal departments and 
agencies. We were thus in a position to judge how much statistical 
progress had been made since 1986. 


Even before the 1991 reports were submitted, a Parliamentary 
Committee to Review the Employment Equity Act had conducted 
public hearings on its accomplishments to date and on ways to improve 
its effectiveness. In addition to providing the Committee with our 
views on the improvements required, the Commission continued with 
its own efforts to ensure that employers were taking a more positive 
and business-like attitude toward the goals of the law. We were 
modestly successful in concluding joint reviews with three employers 
and in resolving five complaints through settlements between the 
parties. 


LEGISLATIVE REVIEW 


The Parliamentary Committee began its review of the Employment 
Equity Act in the fall of 1991. The objective was to survey the Act’s 


short history, assess its impact on the goal of equality in employment 
and recommend any changes necessary to realizing that goal. Given 
our own experience with the Act, the Commission recommended 
several changes to the Committee: 


¢ federal departments should be included under the Employment 
Equity Act; 


¢ guidelines on job systems analyses and action plans should be 
changed into regulations to make them more enforceable; 


* a mandatory and standardized tool should be used by employers 
when collecting data on the composition of their workforces; and 


* an independent body should be given a clearer mandate to audit 
employer data and to have access to their analyses and plans. 


While the first three recommendations were largely endorsed in the 
Committee’s report, which appeared in May, the designation of an 
independent body to monitor compliance was not. Instead, the 
Committee proposed a division of these duties between the Canada 
Employment and Immigration Commission, which would be 
responsible for monitoring the process, and the Canadian Human 
Rights Commission, which would be responsible for enforcing 
compliance. We must say frankly that this proposition seems likely 
to perpetuate duplication and confusion. 


The Commission remains convinced that the integrity of the entire 
compliance monitoring process can only be maintained if a clearly 
independent agency is assigned this mandate. It is important that the 
organization responsible for ensuring a revitalized Employment Equity 
Act, preferably one that includes federal government departments and 
agencies, be seen to be applying the same standards independently, 
firmly and evenly to all sectors. Following the Parliamentary 
Committee’s report, the Government introduced an amendment to 

the Public Service Employment Act that would give Treasury Board 
legislative authority to ensure employment equity in the Public Service. 
Such a legislated approach may signal a fresh commitment to having all 
federal organizations implement job equity, but it sidesteps the need to 
have an independent agency evaluate their performance. It would still 
be better if all federal departments and agencies, including those not 
responsible to Treasury Board — a category that includes very large 
institutions such as the RCMP and the Armed Forces — were placed 
under the amended Employment Equity Act and subjected to the same 
independent compliance monitoring process as the private sector and 
Crown corporations. Two standards of employment equity, one for the 
private sector and one for the public sector, are manifestly untenable. 
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FIVE YEAR FIGURES 


The reports submitted under the Act have allowed the Commission 

to track the progress of employment equity within a workforce of . 
roughly 620,000, and reports presented to Treasury Board by federal 
departments and agencies have provided similar data on some 

220,000 jobs over the same period. With close to ten percent of the 
Canadian job market under scrutiny, one can be reasonably confident 
in judging the extent of any progress that has been made. In general 
terms, there is no question that advances have occurred in both sectors, 
but it is equally clear that they have not been evenly distributed among 
the four designated groups. And they most certainly have not removed 
all the gaps in fair representation that were first made public in the 
1987 reports. 


One further caveat should be kept in mind while reading the following 
summary evaluations: the availability estimates that have been used as 
benchmarks for the last five years reflect 1986 Census data on the 
composition of the Canadian labour force. Although relevant figures 
from the 1991 Census will not be made public until sometime in 1993, 
there is a well-founded expectation that the corresponding availability 
estimates for some target groups (aboriginal peoples, people with 
disabilities and visible minorities) will be higher. In other words, even 
where organizations have come close to the present standard, which is 
not that often, there will still be room for improvement. 


Women 


Employers under the Employment Equity Act reported an overall 
increase in their representation of women, from 41.1 percent in 1987 to 
44.1 percent in 1991, a level consistent with the labour force availability 
of women in the 1986 Census. There were increases in all four 
industrial sectors except banking, but in transportation and the 
miscellaneous “other” sector, representation in 1991 was no better than 
19.5 percent and 26.4 percent respectively. One can also detect a slow 
change in the division of labour between the sexes: in 1987, seventy 
percent of all female employees were working in clerical jobs; five years 
later, that proportion had dropped to sixty-six percent: not exactly a 
revolution, but a step in the right direction. 


Women also recorded gains in the middle management category, 
increasing their showing from 33.2 percent to 40.8 percent. The 
proportion of women in senior management almost doubled over 
the five years from 4.8 percent to 8.4 percent. Despite this increase, 
women were still represented at only half the availability rate for 
women senior managers reported in the 1986 Census, which was 
17.4 percent. Unless employers speed up their hiring and promotion 
of women into senior management, it will be several decades at least 
before women are well represented at the top of the ladder. In the 


professional ranks there were also some modest improvements, and 
a marginal decrease among the semi-professionals. Virtually no 
gains were recorded for women in blue collar jobs, where female 
representation is stagnant around the four percent mark. 


These limited gains in many occupations are also reflected in small 
general improvements in relative incomes. In 1991, in the full-time 
workforce covered by the Act, women were receiving 73.8 percent of 
the estimated salary of men, which is somewhat higher than for the 
overall Canadian workforce. The ratio varied substantially, however, 
from one sector to another; from a high of 80.9 percent in the 
communications sector, to a low of 58.6 percent in banking. Since 
more than half of all the women covered by the Act were working in 
banking, where the wage gap is the largest and their average salary the 
lowest, such gains as there have been in relative income provide even 
less to write home about. 


Within federal departments and agencies, women’s overall 
representation also increased, from 42.4 percent in 1987 to 45.3 percent 
in 1991. It has now exceeded the forty-four percent availability rate 
for women for the past two years. While gains were made in all 
occupations, the most significant increases were in the Management 
group, where women’s representation rose to 16.1 percent in 1991 from 
10.6 percent in 1987, and in the Administrative and Foreign Service 
category, where women increased their representation from 

37.3 percent in 1987 to 45.7 percent in 1991. Little has changed, 
however, for women in the Operational, and Scientific and Professional 
categories, where their representation has increased only slightly. 


Aboriginal Peoples 


The total number of aboriginal peoples employed in the workforce 
under the Employment Equity Act rose by 51.7 percent over five years, 
but this still only translated into a tiny increase in actual representation, 
from 0.7 percent in 1987 to 1.0 percent in 1991. This compared with a 
national labour force in which 2.1 percent of all workers in the 1986 
Census were aboriginal people. 


Although aboriginal employees remain under-represented in the four 
industrial sectors, all four reflected some improvement. Aboriginal 
people’s share of new hires increased from a paltry 0.5 percent in 1987 
to 1.5 percent in 1991, but they were still being hired below their 
estimated availability in the labour force. Some gains were made in the 
middle management, professional and technical categories, but they 
were more likely than their non-aboriginal counterparts to be found 

in lower-skilled jobs. Aboriginal men received eighty-six percent of the 
estimated average salary for all men, and aboriginal women were 
considerably worse off. While aboriginal women had similar 
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occupations to those of all women in the workforce under the Act, 
they received only sixty-five percent of the average salary for men, 
compared with seventy-four percent for women as a whole. 


Aboriginal representation in federal departments and agencies 
improved little in 1991, increasing to only 2.0 percent from 1990’s figure 
of 1.9 percent. Over the last five years, the overall representation level 
has remained essentially stagnant, and the levels in specific occupations 
either increased only slightly between 1987 and 1991 or, in the case of 
the Scientific and Professional category, actually decreased. It must 
also be reiterated that the high rate at which aboriginal peoples were 
represented in the Department of Indian Affairs and Northern 
Development (19.4 percent in 1991, compared to 4.8 percent for the 
second ranked department) has consistently tended to inflate the 
overall figure for their representation in the Federal Government. 


Visible Minorities 

Members of visible minorities in the Employment Equity Act 
workforce saw their representation grow from 5.0 percent in 1987 

to 7.6 percent in 1991, compared with their 6.3 percent labour force 
availability according to the 1986 Census. The global percentage 
conceals the fact that only in banking was their representation higher 
than availability; in the communications, transportation and “other” 
sectors, it was 6.1 percent, 4.2 percent and 4.3 percent respectively. 
That said, there is no doubt that the general representation of visible 
minorities improved substantially in all four sectors over the five-year 
period. High representation in the banking sector (13.3 percent) 

also helps explain why members of visible minorities were over- 
concentrated in clerical positions but under-represented in blue collar 
jobs. The representation of this group in senior management grew in 
five years from 2.1 percent to 2.9 percent, a slower rate than for the 
group as a whole, suggesting that there are still unexplained 
impediments to their rise to positions of power. 


From 1987 to 1991, as a result of hirings and terminations, the 
workforce covered by the Employment Equity Act was reduced by 
some 5,900 jobs. Notwithstanding these losses, the number of visible 
minorities increased by roughly 10,000, which may be the largest single 
achievement attributable, at least in part, to the Act. In 1991, visible 
minority men received about ninety-five percent of the average salary 
of all male employees. This compared with just over seventy-one 
percent for visible minority women, a rate marginally lower than for 
women as a whole. 


Visible minorities exceeded their rate of availability in only four federal 
departments or agencies. Their overall representation level in 1991 was 
a mere 3.6 percent, a record that compares very poorly indeed with 


that of private sector employees under the Employment Equity Act 
(7.6 percent) and is inexplicable given the Government’s presumed 
commitment to its own policy and legislative regime. In occupational 
terms, the greatest growth for visible minorities over five years has 
been in the Scientific and Professional category, where their 
representation progressed from a 1987 level of 6.7 percent to 

7.9 percent in 1991. In Management, their representation increased 
from 1.6 percent to 2.0 percent, but they remained significantly under- 
represented in that category. 


Persons with Disabilities 


On the face of it, the number of persons with disabilities in the 
workforce covered by the Act increased by well over 60 percent 
between 1987 and 1991. But far from being a sign of strong progress, 
most of this increase seems to have been due to the use of definitions 
of disability broader than those prescribed under the Act. A number 
of major banks changed the way they reported employees with 
disabilities, and two of them have undertaken court challenges of the 
definition under which they are required to report. This process of 
arguing with the umpire is expensive and time-consuming. The 
Commission strongly supports the Parliamentary Committee’s 
recommendations to legislate such definitions clearly in the Act. 


In any event, notwithstanding any statistical sleight of hand, the 1991 
representation of persons with disabilities remained well below the 
present labour force availability figure of 5.4 percent in all sectors and 
stood at only 2.5 percent overall. In terms of salary, the pay of men 
with a disability was virtually the same as for all male workers, and 
women with disabilities received seventy-one percent of the male 
average compared with about seventy-four percent for women as a 
whole. 


The overall representation of persons with disabilities in the Public 
Service again fell well short of their availability rate, and only five 
departments and agencies employed them at a rate exceeding 
availability. All in all, little has changed for persons with disabilities 
over the five years. Their global representation in the Public Service 
increased somewhat from 2.6 percent to 3.1 percent between 1987 and 
1990 but then went back down to 3.0 percent in 1991. Indeed, between 
1990 and 1991, their representation dropped in all occupations except 
the Management category, where it rose from 1.9 percent in 1990 to 
2.0 percent in 1991. 


A summary of the effectiveness of the Employment Equity Act 
between 1986 and 1991 must conclude that the results were very mixed. 
It is also clear that in those five years more was accomplished for 


65 


66 


women and visible minorities than for aboriginal peoples or persons 
with disabilities. Moreover, even this partial success was tempered by 
the fact that, whereas women and visible minorities were adequately 
represented in the workforce as a whole, they remained seriously 
under-represented in several sectors and occupational groups. Visible 
minority representation was also below the availability rate in several 
provinces and large urban areas. All that can be said for the 
employment equity program for visible minorities in the Public Service 
is that it has been under way longer than private sector efforts — and 
has achieved less. 


THE COMMISSION’S PROGRAM 


Since the first employment equity reports began to arrive, to be 
followed soon after by similar reports on federal departments and 
agencies, the Commission has made a point of encouraging all the 
organizations involved to take stock of their situation and to work 
systematically to rid their employment systems of discriminatory 
barriers of all sorts. Working within the current legislative framework, 
the Commission follows a three-part employment equity strategy. 


¢ It invites a number of employers to participate in joint reviews of 
their employment equity situation. 


¢ It investigates complaints from third parties and, if necessary, 
initiates its own complaints. 


¢ In the case of organizations not involved in reviews or 
complaints, it analyses their representation data for the four 
designated groups and either asks them to provide a written 
assessment of their progress or reviews these matters as part of 
periodic meetings with Chief Executive Officers and Deputy 
Heads. 


THE JOINT REVIEW APPROACH 


For the Commission, the instrument of choice is what we have come to 
call the joint review. When the Commission believes an employer’s 
statistical report offers reasonable grounds to believe there may be 
weaknesses affecting one or more of the designated groups in that 
organization, it will begin by suggesting to the employer that it go over 
the data with Commission experts to pinpoint problems and work out a 
suitable plan of action. This collaborative process is the essence of a 
joint review. 


There are several ways in which a review may be done. In some earlier 
cases, the Commission reviewed and evaluated the work the employer 
was required to carry out under the Employment Equity Act, which 
included a thorough data and systems analysis and an appropriate 


plan of action. If the employer had not completed this work, the 
Commission monitored the situation until it was done. More recently, 
under simplified procedures that have been developed over time, the 
employer and the Commission may agree on the areas where there are 
significant gaps in representation and pass directly to an examination of 
any existing action plans. Under this approach, the Commission does 
not get involved in reviewing the employer’s job systems to determine 
why there is under-representation, but confines itself on the whole to 
recommendations for further action. Once the organization has 
established suitable hiring and promotion goals, progress is monitored 
over the following three years. 


THE COMPLAINT ROUTE 


As things now stand, employers whose annual reports show that target 
groups are significantly under-represented may find themselves faced 
with a complaint from an individual or group of individuals. Such a 
complaint will typically claim that, given the extent of the under- 
representation that is demonstrated by the employer’s own data, it is 
reasonable to believe that this results from patterns of recruitment, 
retention and promotion that have tended to exclude the group 
concerned. If, after an investigation of the facts by a human rights 
officer, there appears to be some basis for the complaint, the 
Commission will usually try to help the employer to come up with an 
effective plan to correct the situation. A resolution that is acceptable 
to both parties and approved by the Commission then becomes an 
enforceable settlement under the Canadian Human Rights Act. If, 
however, the complaint cannot be resolved in a cooperative way, the 
Commission may have no alternative but to refer it to a tribunal which, 
if it finds for the complainant, can issue a legally binding order 
compelling that employer to meet specific standards of compliance. 


The complaint route has a way of bringing out the worst in all parties 
and is, for that reason, not the Commission’s preferred method of 
bringing about useful changes to employers’ job practices. We must, of 
course, accept and act upon a plausible third party complaint, but we 
still believe it preferable to work with the employer to achieve a 
comprehensive employment equity plan. Should an employer decline 
to take part in a joint review, the Commission also retains the option of 
initiating its own complaint. 


WORK ACHIEVEMENTS 


Since 1988 the Commission has undertaken a total of twenty-seven 
reviews with federal employers and companies under the Employment 
Equity Act. Of these, five were initiated in 1991 and five in 1992. The 
latter include most of the main federal employers making up our justice 
system: the RCMP, the Correctional Service, the Solicitor General’s 
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Office and the Department of Justice. Most of the complaints accepted 
by the Commission have been filed by two parties: the Disabled People 
for Employment Equity Human Rights Group against the five major 
banks, Bell Canada, Canada Post and Canadian National; and the 
Assembly of Manitoba Chiefs against eighteen employers covered by 
the Act and twenty-nine federal departments and agencies. Fourteen 
other complaints have been filed against a particular employer either 
by individuals or groups. 


By December, 1992, the Commission had concluded seven reviews, 
including three that were wrapped up during 1992. The latter group 
included the Solicitor General’s Office, the Bank of Nova Scotia and 
the National Bank. Seven complaints have been resolved to the 
satisfaction of both parties and two complaints lodged by the 
Commission were withdrawn when the employers agreed to undertake 
joint reviews. Three additional investigation reports were considered 
by the Commission and referred to conciliation, while several 
additional investigation reports were nearing completion by year end. 


Most of the employers that became the target of complaints or that 
agreed to joint reviews have cooperated with the Commission. 
Companies such as the Royal Bank, Saskatchewan Wheat Pool, the 
Bank of Montreal, the National Bank, Marine Atlantic, Manitoba 
Pool Elevators and Canadian Imperial Bank of Commerce have 
demonstrated both a genuine commitment to employment equity and 
a readiness to work with the Commission. Progress on some other 
investigations has, however, been neither rapid nor cooperative. In 
certain cases, employers or their lawyers have challenged investigators 
every step of the way, not only causing unnecessary delays but also 
consuming the limited resources of all concerned to no real purpose. 
Air Canada, Canadian Airlines, CP Rail, CP Express and Transport, 
and Greyhound, for example, still have challenges in the courts. These 
actions challenge the right of the Commission to carry out 
investigations where the complaint is based on employment equity 
reports, and the quality and accuracy of the data contained in those 
reports. 


Hardly less disappointing was the fact that Treasury Board, the official 
employer for the Government of Canada, spent much of the year 
questioning the Commission’s role in concluding review agreements 
and complaint settlements with departments. As a result, resolutions 
with several major departments, notably National Defence, External 
Affairs, Revenue Canada and Fisheries and Oceans, were delayed. 

It is a matter of regret that agents of a government that created the 
employment equity program, and asserted in ministerial statements 
that it would be the Commission’s responsibility to monitor it, have 
spent more time blocking than facilitating progress. We can only 
hope that these issues will be resolved in the new year and that the 
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Commission will be able to make quick progress on wrapping up both 
reviews and complaints with federal departments. 


FUTURE DIRECTIONS 


It would be heartening to be able to say that the present employment 
equity legislation is truly effective in making the federal workplace a 
fairer reflection of Canada’s working population. Unfortunately, that is 
not the case. Some progress has been made, and recognition is due to 
those organizations that have taken action to meet the objectives of the 
law. But employment equity legislation at the federal level contains 
serious weaknesses that are clearly signalled by the limited results that 
have been forthcoming after five years of effort. 


As of this writing, for instance, the Commission still does not have 

the power under the Canadian Human Rights Act to require the 
production of information about an employer’s hiring and employment 
practices when investigating a complaint. Furthermore, limitations on 
the Commission’s ability to operate constructively under its own 
legislation are only compounded by weaknesses in the Employment 
Equity Act. Most important, the Act is largely silent on the issue of 
enforcement. Without an agency that is specifically designated to audit 
whether or not employers are in compliance with the law, the Act 

has an air of exhortation rather than purposeful regulation. The 
Commission possesses a valid tool in the shape of its own complaint 
investigation machinery, but how much better it would be if employers 
and public alike knew that there was a well-articulated authority to 
undertake compliance reviews directly related to the obligations 
established under the Act. Whether it should be the Commission or 
another agency is open to debate; that there should be a clearly 
defined, independent authority is not. 


Employment equity could be a vital tool for ensuring that all Canadians 
have an equal opportunity to share in the rewards of employment. 

But if federal legislation is to play its part, it must be strengthened. 
Otherwise, the pattern of limited gains will be repeated. With the 1991 
Census data on the designated groups due to be released in the spring 
of 1993, gaps which appear to have been closing — however slowly — 
may well widen again. Other jurisdictions are also moving to ensure 
effective programs are in place. It is essential that the Federal 
Government act to strengthen and broaden its own legislation. 


The economic disparities between women and men in Canada are 
strikingly at odds with our international and national commitments. 
This is more than a mere residue of former life-styles. Even where the 
tradition of the male bread-winner is completely a thing of the past and 
women are working shoulder to shoulder with men on a full-time basis, 
differential treatment is changing very slowly. 
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There has been only a small rise in the relative wage of full-time 
working women in the federal sector over the last five or six years. 
Whereas they were earning sixty-six cents for every dollar earned by 
men in 1986, they now earn an average of seventy cents. What is 
curious about this limited reduction in the wage gap is that it has 
coincided with a substantial movement of women workers into the 
labour force. Overall female participation in the workforce covered by 
the Employment Equity Act for instance, is now about forty-four 
percent compared with forty-one percent five years ago. There is 
simply no correlation between a growing female workforce and the 
narrowing of the gap. Women continue to be primarily employed at 
lower occupational levels and in traditionally “female jobs.” The fact 
that their relative wage has hardly changed tends, if anything, to give 
the lie to those who argue that a special effort to ensure “equal pay for 
work of equal value” is unnecessary because employment equity 
measures will in time increase female participation and remove any 
sex-related economic discrepancies. There was certainly little evidence 
of such a trend in 1992. 


WHAT'S THE PROBLEM? 


For the best part of sixteen years now, the Canadian Human Rights 
Act has required employers to pay men and women equally for work of 
equal value. In the circumstances, it only makes sense to ask why the 
results are so slender. Unfortunately, the only plausible explanation is 
also an unpalatable one: hundreds of employers covered by the Act 
have been under no great pressure to comply. The federal equal 

pay initiative relies almost completely on the impetus provided by 
individual and group complaints. The Commission has been saying for 
years that the Canadian Human Rights Act needs to be amended to 
bring into play a more active concept of pay equity planning. This 
would place the onus on employers to review their compensation 
systems, to make sure they are consistent with the principle of equal 
pay for work of equal value, and then to make any necessary 
adjustments. There is nothing mysterious about this approach, which is 
already used in various Canadian jurisdictions and which is similar to 
what is required of organizations under employment equity programs. 
Nevertheless, the Government omitted to introduce an amendment of 
this kind among the proposed revisions to the Human Rights Act in 
December. As a result, we must ask whether the Government of 
Canada is serious about pay equity. Is it content to view it as a 
laudable social value or is it prepared to put the strength of the law 
behind achieving it? 


In the absence of any serious top-down approach to pay equity, the 
victims of unequal pay have had little choice but to squeeze what 
satisfaction they can out of the complaint process. The total number of 
complaints to date is 133, and roughly two-thirds have been resolved in 


one way or another. So far the process has resulted in some thirty-five 
wage adjustments, totalling over fifty-six million dollars and a further 
eighty million annually in ongoing wage adjustments and interim 
equalization payments within the Federal Public Service. Meanwhile, 
the number of complaints open and unresolved in 1992 reached a new 
high of forty-eight, the vast majority of them from members of Public 
Service unions, and the Commission was able to resolve eleven cases 
in the course of the year. Useful as this may be for these particular 
complainants, we suspect that we are still only scratching the surface of 
wage inequities in the federal domain. 


The Commission believes that the Canadian Human Rights Act should 
be amended to embody a positive obligation on all federal and 
federally regulated organizations to review their pay systems for 
patterns of sex-based discrimination and to develop corrective plans. 
Such amendments should be accompanied by regulations that would 
detail the stages to be followed in developing, establishing and 
monitoring pay equity programs, require the involvement of employee 
representatives, and give the Commission the powers necessary to 
respond adequately to complaints. 


A MAJOR TRIBUNAL 


By far the greatest part of the Commission’s time and energy has been 
devoted to several major complaints that are before a Human Rights 
Tribunal set up in 1991 to deal with a longstanding dispute about wage 
inequalities in the Public Service. It is the main contention of some 
68,000 employees and their unions that the adjustments made by 

the Treasury Board early in 1991 did not entirely remove wage 
discrimination that had been brought to light by a five-year union- 
management study. In the course of the year, the Tribunal held 
seventy-six days of hearings, listened to expert witnesses, accumulated 
four hundred and eleven exhibits and examined a small mountain of 
documents bearing on the validity of the joint study and the divergent 
conclusions that had been drawn from it. The dispute now centres less 
on whether the Federal Government should reform the way it pays 
predominantly female groups of employees and more on whether the 
joint review was fairly and objectively conducted. 


Once again, we must make the point that if the ground rules for 
carrying out a comprehensive equal pay review were set out by the 
legislation, the chances of becoming side-tracked into methodological 
disputations could be considerably diminished. As it is, the public 

is entitled to ask whether such a costly proceeding serves the 
requirements of financial and administrative prudence, let alone the 
cause of equal pay. Ideally, a human rights tribunal should be a 
solution of last resort and not a mechanism for arbitrating major pay 
claims. We note that the present Tribunal has been encouraging the 
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parties to find areas of agreement, and the Commission continues to 
believe it would be to everyone’s advantage even now if the parties 
could reach an understanding that would enable the Tribunal to issue a 
consent order settling the complaint. The plain truth of the matter is 
that, if there is no better prospect for equal pay complaints than to 
wind their way through a labyrinth of litigation that could in this case 
extend for a further two years, then the efficacy and credibility of the 
Human Rights Act on this issue must be seriously in doubt. The more 
so in that tribunals of this kind seem destined to multiply. 


One case that seemed to be headed in that direction at the end of the 
year involves a dispute between Canada Post Corporation and one of 
its smaller clerical unions. This has now been going on for nearly ten 
years, during which time the two parties have not even been able to 
agree on a procedure to examine how the work of letter carriers, inside 
workers and clerks is actually evaluated, let alone whether there are 
indications that “men’s work” and “women’s work” are treated 
differently. A thorough investigation by the Commission indicates 
nevertheless that the work of twenty-five hundred women is 
consistently valued at less than the work of forty thousand men, 

where both sexes are doing work that is comparable in terms of skills, 
responsibilities and working conditions. We are of the view that 

more active legislative directives would have provided the incentives 
necessary to resolve this complaint years ago, without the present waste 
of public time and money. 


* OK 


What can one say about the current state of pay equity at the federal 
level? To be sure, there is somewhat more interest among employers 
and unions than there used to be. About four hundred employer and 
employee representatives took part during the year in Commission- 
sponsored workshops in Ottawa, Montreal, Toronto, Winnipeg, 
Vancouver, Calgary and Halifax. The papers we have produced on 
significant cases and how to implement pay equity programs have 
virtually sold out. Labour Canada reports that more employers than 
ever have expressed the intention of proceeding with their own pay 
equity programs. In short, there have been a few advances. 


But the going is unnecessarily slow and tough. There are evident 
problems with the pay models currently used by many federally 
regulated organizations, and the purely voluntary approach to resolving 
them is in serious trouble. The spectre of increased costs is putting a 
chill on even those studies that are management-driven. Where unions 
and management cooperate, as the Commission encourages them to 
do, there is no guarantee that they will come to an understanding. A 
good part of the problem is attitudinal. We are dealing with a hangover 
from the past that simply does not view the rights of women workers as 


an urgent social issue. Given another five years of the legislation as it 
now stands, and continuing signs that the legal and tribunal processes 
may be bogging down, the entire push toward wage equality for women 
at the federal level could be seriously compromised. Changing family 
patterns and the number of children who are dependent on working 
women, can only mean that the longer term social implications of this 
indifference may be serious indeed. 
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Each year the Supreme Court of Canada deals with equality questions 
that do not come under federal jurisdiction but nonetheless have an 
important bearing on our work. One such case was Central Okanagan 
School District No. 23 v. Renaud, released in September. It concerned 
definitions of ‘reasonable accommodation’ and ‘undue hardship’, 
concepts that were touched on in the Central Alberta Dairy Pool 
decision in 1990 but are still being defined. 


Mr. Renaud was an employee of the School Board and a Seventh-Day 
Adventist. His work schedule, which included a Friday evening shift, 
was part of the collective agreement but his observance of the Sabbath 
did not allow him to work from sundown Friday to sundown Saturday. 
The only practical accommodation in his case would have been to 
create a Sunday-to-Thursday shift, but the union refused to change the 
collective agreement. Other attempts to accommodate Mr. Renaud 
were unsuccessful and he was let go when he continued to refuse to 
work on Friday evenings. 


The Court discussed the duty of the employer and the union to 
accommodate an employee whose religious beliefs are in conflict 

with the collective agreement. It found that both of them must 
accommodate the employee, although how they do so may be different. 
The employer is better placed to propose solutions, but the union has a 
duty to put forward alternatives if the employer’s proposals would have 
a negative impact on the rights of other employees. In short, the union 
shares the employer’s obligation to stop the discrimination. 


The Court also ruled that the U.S. de minimis test for undue hardship 
does not apply in Canada. In Canadian law “the use of the term 
‘undue’ infers that some hardship is acceptable . . .” Other employees’ 
rights must be protected, but an employer is obliged to accommodate a 
religious belief unless it can show that to do so would cause actual and 
substantial interference to other rights. In such cases, the undue 
hardship test also applies to the union, which is responsible to its 
members and may object to an accommodating measure if it would 
cause real prejudice to other employees. Although the Renaud case 
deals specifically with religion it gives all the parties involved in 
resolving accommodation issues a much clearer idea of what is 
expected of them. 


Another Supreme Court case of interest was Zurich Insurance 
Company v. Ontario (Human Rights Commission). It concerned a 
claim that young, single, male drivers were discriminated against 
because they had to pay car insurance rates higher than those paid by 
other drivers. The company agreed that its system of classifying drivers 
was contrary to the Ontario Human Rights Code but argued that 


section 21 of the Code allowed for reasonable and bona fide 
distinctions. In a decision rendered in June, the Court agreed with the 
company that the rate-setting system was discriminatory but that the 
Code allowed it. Mr. Justice Sopinka, writing for the majority, said that 
the appropriate standard was that the action be based on sound and 
accepted insurance practice and that there be no practical alternative. 
If the practice was honestly adopted for the purpose of charging 
premiums that were commensurate with risk, and not in order to defeat 
rights protected by the Code, it was reasonable. 


In Madame Justice L’Heureux-Dubé’s opinion, however, no causal link 
had been established between age, sex, or marital status and the 
likelihood of a person’s having a car accident. She also maintained that 
there was an alternative to discrimination: drivers over the age of 
twenty-five had their premiums set according to such factors as 
distances driven and accident records, and younger drivers’ rates could 
be set in the same way. Madame Justice McLachlin also suggested that 
a lack of statistics neither prevented the insurer from looking for 
practical alternatives nor justified discrimination. She also signalled the 
possible danger of the majority’s approach for other areas of human 
rights law: “Businesses of all types rely on experience and statistics to 
make their decisions. If one industry is to be exempted from statistics 
or experience supporting the viability of an alternative non-pejorative 
way of doing business, why not others?” 


MOVING AHEAD 


It has taken far too long, but homosexual people may finally have some 
reason to expect the same rights as others to live their lives free of 
discrimination. The application of the Canadian Human Rights Act 
was effectively changed as a result of an Ontario Court of Appeal 
decision in August in Haig and Birch v. The Queen. The case first went 
to the Ontario Court of Justice in 1991, where Messrs. Haig and Birch 
argued that the Act was unconstitutional because it did not protect 
people on the basis of their sexual orientation. The Court agreed with 
the plaintiffs but stayed the effect of its decision. The Federal 
Government appealed and the case went to the Ontario Court of 
Appeal in 1992. The Commission and the two applicants argued that 
the judge should have read sexual orientation explicitly into the Act. 


Writing on behalf of a unanimous Court, Mr. Justice Krever said that 
homosexual persons were exactly the kinds of people the Act was 
designed to protect. He pointed out that human rights codes in six 
(now seven) Canadian jurisdictions already prohibited discrimination 
based on sexual orientation, and that successive Ministers of Justice 
had promised to amend the federal law. He further observed that the 
Federal Government had conceded in this and other cases that sexual 
orientation was protected by section 15 of the Charter. 
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Establishing a link between the Charter and the Act, he went on: “all 
those who have complaints about discrimination on the grounds listed 
ins. 15(1) of the Charter have the benefit of access to the ameliorating 
procedures of the Canadian Human Rights Act.” By not being included 
under the Act, homosexual persons were denied “benefits or 
advantages available to other persons .. .” The Government’s failure to 
protect such people “and the possible inference from the omission that 
such treatment is acceptable,” resulted in discrimination forbidden by 
the Charter. Mr. Justice Krever based himself on the Supreme Court’s 
reasons in Schachter v. Canada (see below) to conclude that the 
appropriate remedy was to read the words “sexual orientation” 

into section 3 of the Canadian Human Rights Act. The Federal 
Government declined to appeal, with the result that the Act now 
protects all people regardless of their sexual orientation. 


Further change came in October. Just before the Federal Court was to 
hear the case, the Government agreed to settle with a complainant who 
had been forced out of the Canadian Armed Forces because she is a 
lesbian. Lacking protection under the Human Rights Act, Michelle 
Douglas challenged the Forces’ policy against hiring or promoting 
homosexual people in court, arguing that it was contrary to the Charter. 
The Government admitted that the policy was unconstitutional and 
agreed to drop the policy and to pay Ms. Douglas $100,000 in 
compensation. Henceforth, there will be no restrictions on homosexual 
people in the Canadian Forces. 


In another case, Leshner v. The Queen, Michael Leshner filed a 
complaint against the Ontario Government because his male partner 
was not eligible for survivor benefits that heterosexual spouses could 
claim under the Public Service Pension Plan. Mr. Leshner argued that 
the plan should not discriminate against him because of his sexual 
orientation, but the Provincial Government took the line that, in order | 
to be registered under the federal Income Tax Act, and therefore be 
eligible for deductions, the Pension Plan had to define ‘spouse’ as a 
person of the opposite sex. The majority of the Board of Inquiry 
agreed that the Ontario Code’s definitions of ‘spouse’ and ‘marital 
status’ were discriminatory in that they were limited to people of 

the opposite sex, even though section 5 of the Code prohibits 
discrimination based on sexual orientation. Since the Charter clearly 
prohibits discrimination on the basis of sexual orientation, the Board 
decided that the proper course was to read down the definition of 
‘marital status’ by deleting the words “of the opposite sex.” It further 
decided that the Provincial Government must find a way to give 
homosexual couples the same employment benefits it gives to 
heterosexual couples, for example by setting up a parallel plan for 
same-sex couples and accepting the higher costs involved as “part of 
the social cost” of ending an unfair situation. The Province was also 
urged to continue to lobby for changes to the Income Tax Act. 


RESOLUTION 
OF 
SOMPLAINTS 


While the Commission continues to have reasonable success in 
resolving complaints, there is no denying that a discouragingly large 
number of complaints, particularly race and age complaints, have had 
to be dismissed for want of sufficient evidence. It therefore bears 
repeating that allegations alone are rarely enough to make a case. 
People who believe themselves to be the victims of discrimination 
need to be aware that complaint investigations will normally require 
evidentiary proofs such as the testimony of witnesses or supporting 
documentation. Much discriminatory activity is relatively subtle, and 
almost never admitted. The Commission must rely as far as possible on 
neutral and objective data — the more the better. 


RACE, COLOUR, NATIONAL OR ETHNIC ORIGIN 


Cases of discrimination based on race or origin have traditionally 
formed a substantial portion of the Commission’s caseload and of the 
more difficult issues before Tribunals. Nineteen ninety-two was no 
exception. 


In Menghani v. Canada Employment and Immigration Commission and 
External Affairs, released in May, a Tribunal agreed with Jawahar 
Menghani that CEIC and the Department of External Affairs had 
discriminated against him when they refused to let him sponsor his 
brother, Nandlal Menghani, as a landed immigrant. The complainant 
accused the Government of discriminating against people of Indian or 
Pakistani origin by requiring them to provide birth certificates to prove 
their identity. When the Menghanis were born, people in their area 
were not obliged to register births. Consequently, the brothers did not 
have birth certificates and could not prove their relationship to the 
satisfaction of the immigration service. 


Citing a 1989 decision of the Federal Court of Appeal in the case of 
Singh, the Tribunal gave a broad definition to the term ‘victim’ under 
the Act. A victim of discrimination could be any person in Canada who 
experiences direct and immediate consequences of a discriminatory act 
against another person outside Canada. In deciding whether a person 
was a victim in this sense, a Tribunal might consider such things as the 
closeness of the relationship, mutual financial dependence, and 
whether the Canadian in question might lose a business or other 
opportunity because of a discriminatory immigration decision. In this 
case the Tribunal decided that both brothers were victims of the 
Government’s insistence on their producing particular documents. 


The remaining question was the extent of any remedy that might be 
necessary. The Tribunal concluded that, had it been a case of direct 
discrimination, the policy would have had to be changed. However, 
because this was a case of indirect or ‘adverse effect’ discrimination, the 
policy could stand, but the Government must accommodate anyone 
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who was negatively affected. Since it had not done so, the Tribunal 
ordered a three-part remedy: Nandlal Menghani should be granted 
permanent resident status; Jawahar Menghani should receive $2,500 as 
compensation for the impact on his health, his family and his business; 
and the Minister of External Affairs should apologize to both men. 
The Government appealed this decision in June and the appeal will be 
heard in 1993. 


In August, a Tribunal decided in Grover v. National Research Council 
that the Council had discriminated against one of its scientists, 

Dr. Chander Grover, because of his race, colour and national or ethnic 
origin. It agreed that the NRC had tried to diminish Dr. Grover’s 
professional status, reduce his research activities and impede his 
chances for promotion. It also questioned the NRC’s approach to the 
investigation. “From the commencement of Dr. Grover’s complaints 
down to the last date of this hearing,” it said, the “N.R.C. endeavoured 
to apply pressure on witnesses as well as control and prevent the 
introduction of some of the evidence to this Tribunal.” 


The Tribunal also found that the employer had contravened section 59 
of the Act, which, along with section 60, makes it an offence to threaten 
or intimidate any person who has made a complaint or given evidence 
or helped in any way with the investigation of a complaint. The 
Tribunal therefore recommended that the Commission ask the 
Attorney General of Canada to investigate and prosecute the NRC. 
This matter has been drawn to the Minister’s attention. 


Other significant aspects of this decision were an order that the NRC 
review its human rights program and policy with the Commission; a 
requirement that the parties appoint an arbitrator to calculate the lost 
wages owed to Dr. Grover; and an order that the NRC pay his legal 
costs, in addition to $5,000 for damages. 


In Dwyer v. Canada Post Corporation, a Tribunal found in July that the 
evidence did not support Mr. Dwyer’s allegations of discrimination 
because he was black. It supported an inference that management 
intended to hold Mr. Dwyer to the requirements of his position as an 
employee and a union steward but not that this was motivated by 
racism. It found the complainant to be “difficult, unco-operative, 
abusive, and manipulative,” which explained why management 

was “vigilant to ensure that he complied with his obligations.” It 
nevertheless criticized Canada Post for tolerating a workplace where 
racist graffiti, jokes and comments were seen as “part of life.” 
Furthermore, where Mr. Dwyer worked there was no process for 
making employees aware of human rights policies or ensuring that they 
were enforced by supervisors. The Tribunal called for a “strong human 
rights policy clearly communicated and vigorously enforced at all levels 
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of Canada Post Corporation,” and for “a working environment in 
which members of all racial groups are treated, by management and by 
co-workers, with equal respect for their human dignity.” 


A Tribunal decision in Pitawanakwat v. Department of Secretary of 
State was released in December. Ms. Pitawanakwat, a woman of 
Ojibway ancestry, was employed as a Social Development Officer by 
the Department of the Secretary of State. She said she was treated 
differently, harassed and eventually let go because of her race. 

Ms. Pitawanakwat’s case was delayed on several occasions before it 
went to Tribunal in 1990. It was then further postponed while the 
Federal Court decided questions of procedure. The Tribunal 
reconvened and hearings continued throughout 1992. In its 

decision the Tribunal said racial discrimination was one reason 

Ms. Pitawanakwat was treated badly and then dismissed by the 
Department. Its main concern was the Department’s lack of interest in, 
understanding of, or inclination to act on, repeated indications that 
there was discrimination in one of its offices. However, it also found 
that Ms. Pitawanakwat had contributed to the situation and therefore 
made no award for hurt feelings. 


The Tribunal ordered the Department to offer Ms. Pitawanakwat the 
next available Social Development Officer position at her level in any 
region other than the one where she had been working and to allow her 
to participate in whatever re-training programs she might need. She 
was also to receive lost wages and benefits, with interest, for twenty- 
four months from the time she lost her job. The Department was 
further required to apologize in writing and criticized for its treatment 
of two employees who had supported the complainant. Finally, it was 
ordered to undertake a special program to hire more aboriginal 
employees; to take more care to assign aboriginal clients to social 
development officers of aboriginal origin; to ensure that all employees 
in the region received cross-cultural training on aboriginal culture; and 
to provide clear guidelines to all employees about what to do about 
harassment. At the end of the year the Commission decided to appeal. 


RELIGION 


Cases involving religious discrimination are increasingly rare, but each 
year nevertheless brings a certain number to the Commission or a 
Tribunal. 


In 1991 we reported on Kurvits v. Public Service Alliance of Canada 
and Treasury Board, where a Tribunal ruled in Benno Kurvits’ favour 
in his complaint against the union and the Government. Mr. Kurvits 
said that he was refused permission to give an amount equivalent to his 
union dues to charity because his church, the Marathon Baptist Church, 
was not registered as a charitable organization under the Income Tax 
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Act. The Government appealed the decision but withdrew the appeal 
in February and complied with the original Tribunal order. Mr. Kurvits 
received compensation for legal fees and damage to his self-respect, 
and the right to give his union dues to the charity of his choice. 


Violet Prince’s complaint against the Department of Indian and 
Northern Affairs was heard by a Tribunal in July. Ms. Prince said that 
the Department discriminated against her by refusing to provide room 
and board for her daughter while she attended a Catholic school off 
the reserve, although it paid for other native children to go to public 
schools if there was no suitable school on the reserve. A Tribunal has 
since ruled that the complaint is beyond its jurisdiction as section 67 of 
the Human Rights Act exempts from review actions taken under the 
Indian Act. As we go to press, the Commission has decided to appeal. 


AGE 


Canadian society is still shifting and settling around the question of 
mandatory retirement. As the proportion of older Canadians continues 
to grow, age discrimination cases may be expected to form an ever 
more significant portion of human rights activities in Canada. 


Bell and Cooper v. Canadian Human Rights Commission dealt with 
mandatory retirement ages for pilots and with the Commission’s 
decision not to ask for a Tribunal to be appointed to hear the case. An 
internal airline policy had forced Mr. Bell and Mr. Cooper to retire 
from their pilot’s jobs when they reached sixty years of age. When they 
complained to the Commission, their complaint was rejected, primarily 
in light of an earlier Supreme Court decision. The complainants asked 
the Federal Court to force the Commission to request a Tribunal, but 
the Court said it could not do so because of the Supreme Court’s 1990 
decision in McKinney v. University of Guelph, where it was found that a 
mandatory retirement program that was well-founded and reasonably 
justified could not be invalidated by the Canadian Charter of Rights 
and Freedoms or the Canadian Human Rights Act. 


Section 15(c) of the Human Rights Act permitted mandatory 
retirement when employees reached the “normal age of retirement” 
for people in their field, and therefore allowed the airline policy that 
Mr. Bell and Mr. Cooper complained of. Despite its position in this 
case, the Commission has frequently argued that mandatory retirement 
should no longer be part of our social structure and that any such 
provisions should be removed from the Act. In December the Federal 
Government introduced amendments to the Act that would, among 
other changes, delete the relevant section. If passed, this change will 
have a significant impact on retirement policies in Canada. 
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Another mandatory retirement case, Martin et al. v. Department of 
National Defence and Canadian Armed Forces, involved ten complaints 
by members of the CAF claiming that the Forces’ policy discriminated 
against them because of their age. Since the retirement ages for CAF 
personnel were set out in the Queen’s Regulations and Orders, the 
Forces claimed that they were protected by section 15(b) of the Act, 
according to which mandatory retirement is allowable where it is 
established “by law or under regulations ... made by the Governor in 
Council for the purposes of this paragraph.” The Tribunal rejected 
the Armed Forces’ position and agreed with the Commission that 
regulations must clearly be made for the purposes of section 15(b) 

in order to be considered an exception to the Act. The Queen’s 
Regulations and Orders were created before the Canadian Human 
Rights Act, and the Act overrode them. Furthermore, because the 
Canadian Human Rights Act is special legislation, similar to the 
Charter, any exception must in any case be explicit, which in this 
instance it was not. 


The Forces also claimed that the retirement ages were a bona fide 
occupational requirement under section 15(a) of the Act. The Tribunal 
rejected the claim that compulsory retirement ages were necessary to 
guarantee a proper level of fitness and health. It found the insistence 
on theoretical war readiness for all serving members inconsistent with 
the Forces’ acceptance that their members’ level of fitness was only 
slightly above that of the general population. It also ruled that, since 
regular physical fitness and endurance tests could check individual 
levels of performance, mandatory retirement was not necessary for this 
purpose. Nor was the Tribunal persuaded by the Forces’ claim that 
mandatory retirement at age fifty-five was necessary to ensure a steady 
flow of personnel from the lower to the higher ranks, to avoid rank 
stagnation, to provide areas for promotion and to increase morale. In 
fact, mandatory retirement contributed only marginally to the annual 
attrition rate of ten percent that the Forces said they needed to allow 
satisfactory career progression. 


Between them, the ten complainants received $579,934 for lost wages, 
including interest. The Tribunal also cited the Morgan decision, which 
established the principle of compensating for “economic losses that 
result directly from the discriminatory act,” to set the cut-off date for 
compensation at two years from the date of retirement. It made no 
award for hurt feelings. The decision has been appealed by the Forces, 
which have also republished the Queen’s Regulations and Orders so 
that the retirement age provisions now comply with section 15(b). 
Finally, the proposed amendments to the Canadian Human Rights Act 
include a new section 15(h) which would specifically allow mandatory 
retirement in the Canadian Armed Forces, thus protecting the Forces’ 
policy from future challenges. 


81 


82 


Minimum participation ages are another side of the question of age 
discrimination. Thera Breau was a member of the New Brunswick 
cross-country ski team and wanted to compete in the Canada Winter 
Games in February 1991. However, as a fourteen-year-old, she was 
told she did not meet the minimum age requirement of fifteen for 
participation. The Canada Games Council did not have concrete 
evidence to support the requirement and chose to settle Ms. Breau’s 
age discrimination complaint during investigation. It has adopted a 
new policy that requires individual national sports organizations to 
justify a minimum age or to allow exceptional athletes to compete 
regardless of their age. 


SEX 


Complaints on the grounds of sex are as frequent as ever and those 
alleging sexual harassment have increased considerably. 


In July a Tribunal found Métro Express had discriminated against one 
of its female employees who resigned after her supervisor harassed her 
and the company did nothing about it. In Bouvier v. Métro Express and 
Lacroix, the Tribunal listed three elements a complainant must show to 
prove that she (or he) was sexually harassed: the behaviour must be 
sexual in nature, unwanted, and humiliating. In its view, the amount of 
the award should be based on the nature of the harassment (verbal or 
physical), the degree of insistence or physical contact, the duration and 
frequency of the harassment, and the victim’s age and vulnerability. 
The Tribunal also used a narrow interpretation of “economic losses 
that result directly from the discriminatory act” to award Ms. Bouvier 
only $660 plus interest in lost wages, the equivalent of the employment 
income she would have received had she not had to wait a month and a 
half between leaving her job and receiving unemployment insurance 
benefits. Although the UI payments she received were slightly less 
than her earlier employment income, the Tribunal gave no reason for 
not awarding her the difference between the two amounts. It did, 
however, award her $2,000 compensation, with interest, for general 
damages. The significance of this decision lies in the question whether 
the Tribunal’s interpretation of an employee’s right to lost wages was 
too restrictive. The Commission has appealed on this ground to the 
Federal Court. 


Lesley Cluff alleged that she had been sexually harassed by a co-worker 
while attending a work-related conference in 1986 and that her 
employer, the Department of Agriculture, was responsible for the 
discrimination. The respondents argued that they would be deprived of 
Charter rights if the hearing proceeded after years of delay, but in June 
the Tribunal disagreed. In November it ruled that Ms. Cluff had not 
been discriminated against by her employer because the discrimination 
did not happen “in the course of employment” and as a result the 


Department was not responsible. Although Ms. Cluff organized and 
chaired the 1986 Annual Conference of the Eastern Canada Farm 
Writers Association and attended it as a delegate for Agriculture 
Canada, the Tribunal ruled that the Department did not require her to 
belong to the Association or to organize the conference. Consequently, 
these activities were not related to her job and the Tribunal did not 
have jurisdiction to hear the case. In the Commission’s view this ruling 
was too narrow with respect to work-related conduct, and it has 
therefore been appealed to the Federal Court. 


In one of several sex discrimination cases that were settled, a 
Commission conciliator helped Deborah Grisewood and the Canada 
Employment and Immigration Commission to reach a settlement of her 
complaint. Ms. Grisewood was working as an immigration officer on 
rotating shifts at Vancouver International Airport when, for medical 
reasons related to her pregnancy, she asked her employer for part-time 
or straight day shifts. CEIC’s refusal prompted Ms. Grisewood’s 
complaint. In the settlement, CEIC undertook to accommodate 
pregnant employees in accordance with a Treasury Board policy that 
states that government departments must “make a reasonable effort to 
transfer or assign pregnant employees who are concerned about the 
performance of certain duties during their pregnancy.” Ms. Grisewood 
will also receive $5,000 in damages. 


In a similar case, the Canadian Armed Forces amended their sick leave 
policy in settling a sex discrimination complaint by Lise Boulanger. 
The complainant said that she was denied sick leave for pregnancy- 
related illnesses before and after the birth of her child. The amended 
policy will henceforth allow for maternity-related illnesses, and 

Ms. Boulanger will receive a total of $13,605.07 for lost wages and 
$1,000 for damages. 


MARITAL OR FAMILY STATUS 


Professional and other restrictions that are primarily related to a 
person’s marital or family status are no longer viewed as either normal 
or legitimate. Organizations must be particularly careful not to fall 
back on conventional assumptions when judging a person’s fitness for 
employment. 


In the case of Chiang v. Natural Sciences and Engineering Research 
Council, the Council’s policy that a scientist’s grant money could not 
be used to employ family members was challenged. Ms. Chiang’s 
husband, a chemistry professor, had received a grant from the Council 
and she was hired to work as his research assistant. Part of her salary 
was to be paid by her husband through his grant, but from 1986 to 1989 
Ms. Chiang was not paid because of the policy in question. 
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A Tribunal agreed with Ms. Chiang in March that the Council’s anti- 
nepotism policy discriminated against her on the basis of her family and 
marital status. It ruled that in order to sustain a defence against a 
charge of discrimination in a case of this nature, the organization must 
show that the policy was objectively related to the situation. The 
important point was to make sure whether a candidate was competent 
to hold the position; a sweeping prohibition on employing relatives 
could not be justified, and in cases where a general rule of this kind 
applied, criteria for exceptions had to be set out. While the Council 
allowed exceptions in theory no criteria had been articulated; 

Ms. Chiang did not know that exceptions were permitted; and the 
Council had never actually allowed any departure from the policy. It 
was therefore ordered to abolish its policy and pay Ms. Chiang 
$59,982.31 for her three years of unpaid work, $1,000 for general 
damages, and interest on both amounts. 


In Le Blanc v. Canada Post, Robert Le Blanc, a manager with the 
Corporation, alleged that he had been discriminated against because 
his wife, formerly a union employee in the same plant, filed complaints 
against their common employer alleging harassment by co-workers 
who disapproved of this relationship between a manager and a union 
member. After they were married and his wife left Canada Post, 

Mr. Le Blanc was promoted to a new position as a supervisor on an 
acting basis, but the Corporation later returned him to his former job 
and gave him a relatively poor rating on his annual performance 
appraisal, noting that if he had not been “indirectly involved” in his 
wife’s complaints he might have got a higher rating. 


Canada Post argued that ‘marital status’ as a prohibited ground does 
not include the activities of a person’s spouse, and further that the real 
reason for Mr. Le Blanc’s rating was his poor performance. The 
Tribunal rejected both arguments and concluded that his wife’s 
activities had indeed been a significant factor in the way Canada Post 
had dealt with him. Mr. Le Blanc received the maximum award of 
$5,000 for general damages, and $409.60 for wages lost when he was 
removed from his acting position, together with interest on both 
amounts. 


A Tribunal heard James Lambie’s marital status complaint against the 
Canadian Armed Forces in September and October. Lieutenant- 
Colonel Lambie claimed he was told he was to be promoted to Colonel 
and made a Base Commander, but the promotion was withdrawn after 
a discussion with senior officers revealed that he was getting a divorce 
and would not be accompanied to his posting by his wife. This case is 
discussed in greater detail at p. 52 above. 
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Allegations of discrimination based on disability are a staple of the 
Commission’s work, and their resolution quite often affects not just the 
individual complainant but the whole environment for people with 
disabilities. 


In February, a Tribunal ruled in Gauvreau v. National Bank of Canada 
that the Bank discriminated against Mr. Gauvreau by refusing to hire 
him as Director of Legal Services because he uses a wheelchair. 

Mr. Gauvreau had wide experience in banking and testimonials to his 
competence as a lawyer. He alleged that the Vice-President for Legal 
Affairs told him that he was her choice for the job, but that two of the 
Bank’s top officers overturned the Vice-President’s decision. By way 
of explanation, it was maintained that Mr. Gauvreau lacked some of 
the characteristics required for the job. The Tribunal considered this a 
pretext, because the characteristics in question (which included a 
“corporate profile,” and interest in the Bank’s international operations 
and eventual promotions) were not part of the job description, had 

no specific connection to the job, and had not been taken into 
consideration by any of the people involved in earlier stages of the 
selection process. It found further that different criteria were applied 
to the complainant and to the person who was eventually hired, and 
that a recommendation of this sort from the Vice-President for Legal 
Affairs had never before been rejected. It stressed that the ultimate 
authority in the hiring process could not be exercised arbitrarily and 
must respect human rights legislation. The Bank appealed to a review 
tribunal, but the case was later settled to the satisfaction of the parties. 


The Constitutional Referendum in October became the first occasion 
on which people with limited mobility were able to exercise their legal 
right to have level access to polling stations. After the 1984 federal 
election, the Canadian Paraplegic Association and eight people who 
use wheelchairs filed complaints against Elections Canada because 
several polling stations were not accessible. The complainants were 
either unable to get inside a polling station to vote or had to be carried 
into it. The Tribunal decided in February in Canadian Paraplegic 
Association v. Elections Canada that the organization had discriminated 
against the complainants by treating them differently from able-bodied 
voters and that such differential treatment could only be justified if it 
was impossible to provide level access. It ruled that cost was not a 
determining factor, especially in view of the fact that the right to vote is 
fundamental. 


The Tribunal therefore ordered that the right to equal treatment in 
federal elections include the right to level access to all Returning 
Officers’ offices, to advance polls, and to all polling stations unless the 
requirement would make it impossible to set up a poll in a given area. 
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If an accessible polling station in their area was deemed impossible, 
people with disabilities had the right to adequate advance notice and to 
know why access was not possible. Equal treatment should also include 
the right to appropriate parking and to signs indicating the nearest 
accessible entrance. 


In November Canada Post agreed to make postal outlets accessible 

to people in wheelchairs as a result of a complaint by Pat Danforth 
concerning Regina’s Main Post Office. Ms. Danforth originally 
complained because the post office was not wheelchair-accessible and, 
when Canada Post installed a ramp, she said it was not safe or efficient. 
Canada Post modified the ramp to meet the barrier-free accessibility 
standards set out in the 1990 National Building Code. It also agreed to 
make suitable alternative arrangements when postal outlets cannot be 
made accessible. Ms. Danforth received $500 for damages. 


The Federal Court permitted the tribunal hearing in Tymchyshyn v. 
Canadian Pacific Limited to go ahead despite Canadian Pacific’s 
application to prevent it. Gregory Tymchyshyn was a yard foreman 
with CP from 1979 to 1986. In 1986, CP discovered that he was a 
diabetic dependent on insulin. Because of the company’s blanket 
policy prohibiting insulin-dependent diabetics from working with 
machinery, Mr. Tymchyshyn was moved to another job with the 
company. He filed two complaints claiming he was discriminated 
against because of his disability. The hearing of his case was set to 
proceed in October 1991 when CP made its application. It argued that 
the Federal Court of Appeal had already determined in Mahon v. 
Canadian Pacific Limited that an insulin-related policy could be a bona 
fide occupational requirement. Even though the circumstances in the 
two cases had elements in common, the Court said that, in order to get 
the hearing stopped, CP would have to prove that they were so similar 
that a tribunal could only come to the same conclusion, namely, that 
the policy was necessary to eliminate a genuine risk. However, since 
recent developments in controlling diabetes had made it impossible to 
predict the Tribunal’s response, it was necessary for the hearing to 
proceed. Canadian Pacific has appealed this decision to the Federal 
Court of Appeal. 


The Federal Court of Appeal referred the complaint in Niles v. 
Canadian National Railway Company to a new Tribunal after CN 
asked it to review a first Tribunal’s finding that CN had discriminated 
against Mr. Niles when it fired him from his job as an Industrial 
Development Officer because he was an alcoholic. When Mr. Niles 
missed many days of work, his supervisors discussed the problem and 
treatment programs with him and encouraged him to get help. The 
company eventually suspended him until such time as he could return 
to his position; but when he tried to do so, it was not convinced by his 
assertions or by testimonials that he had his drinking and absenteeism 


under control, and it therefore let him go. The first Tribunal ruled that 
CN had not shown that its policy on alcoholism was a bona fide 
occupational requirement and had not complied with its own policy 

by trying to accommodate Mr. Niles. It then ordered CN to give 

Mr. Niles back his job and pay him for lost wages and lost pension 
benefits. 


The Federal Court of Appeal found that the Tribunal had made several 
errors that would justify the Court taking the rare step of overturning 
the decision. First, the Tribunal committed a fundamental error of fact 
by not taking account of expert testimony on the importance of some 
kind of program to assist recovering alcoholics. Mr. Niles was not 
consistently following such a program. The Tribunal’s conclusion that 
CN did not follow its own policy was also an error: the Court found 
that the employer had in fact respected its own rules on alcoholism. 
Furthermore, the Tribunal had made an error of law in defining 

the discrimination in this case as direct rather than indirect and 
consequently in requiring CN to demonstrate a bona fide occupational 
requirement instead of asking for proof that it had tried to 
accommodate Mr. Niles. The Court was satisfied that CN had fulfilled 
its obligation to accommodate its employee, by putting up with 
absences and damage to a company car and by suspending him for a 
time rather than firing him. It therefore ordered that the case be heard 
again. In the event, however, the matter was settled before the second 
Tribunal began. 


In 1992, visual acuity standards came under fire in Cremona v. Wardair 
when, supported by the Federal Court of Appeal, a Tribunal rejected 
the argument that flight attendants could not wear contact lenses 
because the lenses might be dislodged in an emergency, leaving the 
attendant unable to help passengers. 


In November Daniel Preston received $56,000 in settlement of his 
complaint against the Canadian Armed Forces. Mr. Preston was in 
basic training when a medical examination showed he had psoriasis. 
At the time, individuals with psoriasis were not eligible to serve in the 
Forces, and Mr. Preston was released. The Forces have since changed 
their policy and more than ninety percent of people with psoriasis are 
eligible for service. Mr. Preston’s award included $47,137 for lost 
wages, $8,812 in interest and $1,000 for damages. 


A complaint filed by a man who has the human immunodeficiency 
virus was heard in 1992. Simon Thwaites alleged that he was released 
from the Canadian Armed Forces in 1989 after being denied 
promotions, career courses and active duty because he had tested 
positive for HIV. The hearing was concluded in November, and the 
decision is expected in the spring of 1993. 
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HATE MESSAGES 


Spreading hate messages by telephone is an offence under section 13 
of the Canadian Human Rights Act. This section was invoked more 
frequently than usual in 1992. Other cases are discussed in the 
“Jurisdictional and Procedural Questions” section of this chapter. 


In December a Tribunal heard eight complaints in League of Human 
Rights et al. v. Manitoba Knights of the Ku Klux Klan and William 
Harcus. The complainants alleged that Mr. Harcus and the Manitoba 
Knights operated a telephone answering machine that communicated 
hate messages. Although the respondents did not appear at the 
hearing, the Tribunal judged that there was sufficient evidence to 
connect them to the telephone messages and that these messages were 
likely to expose people to hatred or contempt because of their race, 
national or ethnic origin, colour or sexual orientation. It ordered 

Mr. Harcus, the Manitoba Knights of the Ku Klux Klan and any other 
individuals to stop the hate messages and forbade them from making 
any similar communications in the future anywhere within Canada. 


In Schachter v. Canada, the Supreme Court of Canada laid down new 
guidelines for dealing with legislation that contravenes the Canadian 
Charter of Rights and Freedoms. Shalom Schachter challenged the 
Unemployment Insurance Act in 1985 because it did not give natural 
parents the same leave benefits on the birth of a child as were available 
to parents who adopted a child. Mr. Schachter planned to stay home 
with their baby as soon as his wife was able to return to work. He 
applied for benefits under section 30 of the Unemployment Insurance 
Act but, since that section only provided for maternity benefits, 
changed his application to a claim for paternity benefits under section 
32, which gave adoptive parents fifteen weeks parental benefits 
between them following the arrival of a new child. Mr. Schachter’s 
application was initially denied, but the Federal Court took the view 
that this denial was unconstitutional and therefore ruled that the 
provisions of section 32 be extended to biological parents. The Federal 
Court of Appeal agreed that the Trial Division judge had jurisdiction to 
order that remedy. 


The Supreme Court, however, said that to extend section 32 of the Act 
to biological parents was not an appropriate solution. When a law was 
unconstitutional, section 52(1) of the Constitution Act, 1982 was the 
place to look for a remedy. Under most circumstances a provision that 
contravenes section 15(1) of the Charter by giving an unequal benefit 
should be declared of no force or effect. Only in exceptional cases 
should the courts expand a law to provide some benefit or protection to 
a previously excluded group. 


In Schachter, the Court felt there was not enough evidence to warrant 
expanding the law. In view of the size of the excluded group (biological 
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parents), to do so would mean “a substantial ... intrusion into the 
legislative domain... to change potentially the nature of the scheme as 
a whole.” Following the Federal Court decision, Parliament had in fact 
amended the Unemployment Insurance Act to include biological 
parents in section 32, but it had at the same time shortened the benefit 
period to ten weeks. The result was thus different from what would 
have been achieved simply by reading biological parents into section 
32. In the Supreme Court’s opinion, the appropriate action for the 
lower courts to take would have been “to declare the provision invalid 
but to suspend that declaration” to allow the Government time to 
amend the law. 


Less than a month after the Court released this decision, Mr. Justice 
Krever of the Ontario Court of Appeal, in his decision in Haig and 
Birch v. The Queen, followed these interpretive guidelines to read the 
words “sexual orientation” into section 3 of the Canadian Human 
Rights Act. That case was discussed earlier in this chapter. 


Hate messages have no place in our society, but while we wait for the 
human rights process to take its course, damaging messages may 
continue to harm vulnerable groups. In March the Federal Court 
therefore granted the Canadian Human Rights Commission’s request 
in Canadian Human Rights Commission v. Canadian Liberty Net for an 
injunction against a telephone message service in British Columbia that 
was dedicated to promoting white supremacy. The Commission asked 
for the injunction to stop the Canadian Liberty Net from continuing to 
direct hate messages against Jews and non-whites until a tribunal could 
hear the complaints against them. Liberty Net argued that there was 
no freedom of speech and expression unless people were free to give 
offence; a freedom to say only what does not give offence amounted 

to the freedom to say what is acceptable to the government, as in 
totalitarian states. 


Mr. Justice Muldoon concluded that protecting people from the harm + 
caused by hate messages was more important. Letting the message 
service continue would have caused much greater harm to people of 


~ Jewish or non-white descent than stopping it temporarily would cause 


to Liberty Net. The judge acknowledged the difficulty of choosing 
between the competing values of freedom of expression and freedom 
from hate propaganda, but concluded that temporarily curtailing 
Liberty Net’s freedom of expression would not cause them irreparable 
loss, whereas the people against whom the hate messages were directed 
would continue to be harmed each time someone called the message 
board. He also interpreted the Charter in a way that put some 
limitations on freedom of speech. “Disparaging, dehumanizing 
messages,” he said, “place the people whom they target into plights of 
humiliation and mockery.” The Charter surely does not guarantee the 
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dissemination of such messages. So there is an inherent limitation on 
freedom of speech and expression at the point where the two collide. 


The judge also emphasized that the Tribunal hearing should proceed 
quickly so that the respondents’ freedom of speech and expression 
would be interfered with as little as possible. The hearing began in 
August. Meanwhile, however, Liberty Net had ignored the injunction 
and begun operating its message service from the United States, leaving 
a number on a Canadian answering machine to tell people how to reach 
it. Less than four months after the injunction, another judge of the 
Federal Court found Liberty Net guilty of contempt of court for 
disobeying Mr. Justice Muldoon’s order. The judge fined and jailed the 
main representative of Liberty Net, but he was later released on bail ~ 
pending his appeal. 
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The Court granted an injunction in a second case in September, 
ordering the Heritage Front and Wolfgang Droege to stop 
communicating the telephone hate messages that were the subject of a © 
complaint by the Native Canadian Centre and prohibiting any further 
such messages until the Tribunal hearing the complaint had made a 
final ruling. 


In March the Federal Court ruled in Nielsen v. Canada Employment 
and Immigration Commission, Treasury Board and the Public Service 
Alliance of Canada that the Human Rights Commission has discretion 
to postpone dealing with a complaint. In 1989, Carol Nielsen 
complained that the respondents had discriminated against her on the 
basis of her sex, marital and family status. Ms. Nielsen presented 
claims for dependents’ dental benefits for her female partner and her 
partner’s daughter. She filed a complaint when her claims were 
rejected. 


Before dealing with Ms. Nielsen’s complaint, the Commission decided 
to wait for the Supreme Court of Canada’s decision in Mossop v. 
Attorney General of Canada, where the definition of family status 
under the Act is at issue. Ms. Nielsen was unhappy with the 
Commission’s decision and asked the Federal Court to force the 
Commission to send the case to a tribunal right away. Mr. Justice 
Muldoon rejected the request on two grounds: first, the Commission 
had the authority to postpone dealing with a complaint, as long as the 
delay was reasonable; and second, in this case the delay worked in 
Ms. Nielsen’s favour since the only other option open to the 
Commission would have been to dismiss the complaint. He saw this 
case as revolving around the issue of “sexual orientation,” which was 
not at the time included in the Act. If the Commission had not decided 
to wait, the judge concluded, it would have had to dismiss the case 
because the ground of discrimination was not covered. 


Delays of various kinds still cause problems for complainants, 
respondents and the Commission. Respondents sometimes argue that 
a case should not go ahead because the length of the delay has 
prejudiced their case. Courts and tribunals do not always agree. The 
Tribunal in Cluff v. Department of Agriculture and Sage (discussed 
above) dismissed the respondents’ arguments that the hearing should 
not proceed and adopted the reasoning of an Ontario Human Rights 
Code Board of Inquiry to explain its decision: “... courts and tribunals 
have been very hesitant to dismiss proceedings on the basis of delay. 
There are two obvious reasons for this. One, that the legal justice 
system is generally overburdened and therefore slow in arriving at 
judgements and that therefore the charge of long delay would have to 
be levelled against the majority of contended cases; and two, that 
dismissal is a harsh and final way of dealing with a legal matter and 
does not allow for the issues even to be considered. This is especially 
so when an innocent party, as for instance complainants in a human 
rights case, [has] no other avenue of redress but to apply to the 
Commission, and [is] thereafter totally in its hands.” Looking at all 

the facts, the Tribunal concluded that the delay had not caused real 
prejudice to the respondents, and it was not willing to stop a hearing in 
a human rights case unless the prejudice was so great “that it really and 
significantly hinders [their] right... to a proper defence.” 
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THE NAME OF THE GAME 


Among the themes most repeated at a Commonwealth Workshop on 
National Human Rights Institutions in the fall was the need for all 

such bodies to be independent in status, accessible, effective in their 
remedies, and secure in their resources. In other words, however well 
defined they may be, human rights also need credible machinery for 
protection and promotion, preferably by an agency that is not beholden 
to the powers that be. Obvious as this ideal may be, it is far from being 
assured in all the countries of the Commonwealth, let alone all 
members of the United Nations. Even Canada, which must count itself 
among the fortunate, needs to wonder critically from time to time how 
it really measures up. 


Certainly, at a time when many Canadians were clamouring for better 
constitutional protection of their rights, it seemed well worth asking 
how existing systems of rights protection were withstanding the tests 
of accessibility, credibility and effectiveness. Few things are more 
destructive of public trust than to issue new promissory notes of 
constitutional or statutory protection while the actual availability of 
remedies is less than satisfactory. Was that the situation in which we 
found ourselves in 1992? Well, our colleagues in other jurisdictions 
may speak for themselves, but this Commission must honestly reply 
that in many ways such was the case. The sheer magnitude of the 
Commission’s continuing workload in 1992 hardly made for a well- 
oiled and painless access to equality rights. Nor was there any great 
evidence of a consistent desire on the part of Government to press 
ahead with reforms that would close some of the legislative loopholes 
that make correcting discrimination more of a lottery than it needs to 
be; 


In the course of the year, we received 1,282 new complaints*. Over the 
same period 1,693 complaints*, old and new, were dealt with. With 
government-wide cuts further trimming our already strained resources, 
we again had to explore fresh ways of improving our work rate to 
achieve even this modest level of performance. Treasury Board did, 
however, provide the Commission with specific funding for an 
investigative attack on outstanding cases, which will help to put our 
house in order. Some reduction in the time spent trying to conciliate 
irreconcilable differences also produced gains in efficiency. They put 
the Commission, at least for the moment, within sight of a situation 
where new calls upon its investigative capacity will no longer swamp 


* These figures include 177 early resolutions and 345 complaints that 
were referred to other agencies. 


those cases already in the pipeline. Statistical respectability, however 
— if that is what this amounts to — is at best half the story. 


Significant as it is to be able to tell complainants that their allegations 
will be followed up more quickly, the possibility remains that any 
progress in fostering early resolutions, speeding up investigations or 
streamlining case management procedures will simply move public 
frustrations to another part of the woods. A displacement of this kind 
is already visible in the dramatic growth of cases in conciliation and 
cases either at or awaiting the tribunal hearing stage. This may be 
progress of a kind, but it is no guarantee in itself that a remedy is 
imminent. All aspects of the resolution process involve both time and 
money. The Commission’s present workload in conciliation would 
unquestionably move along more quickly if we had additional 
resources to help us deal with it. 


The central purpose of any human rights program is to bring acts of 
discrimination into the critical light of day so that both individual 
victims and the groups they represent can obtain lasting redress. In 
some ways the Commission can consider itself fortunate that several 
precedent-setting human rights decisions went its way in 1992. But that 
cannot make up for the growing number of cases that go to tribunal for 
no better reason than the Government’s unwillingness to move with the 
times or to live up to the practical consequences of its own declared 
principles. It is no accident that it took landmark decisions involving 
sexual orientation by the courts to nudge the Government into 
attempting to fulfil its legislative responsibility. In our view, it is 
engaged in a series of semi-orderly retreats that add nothing to the 
lustre or credibility of our human rights programs and are highly 
questionable in terms of the prudent use of public resources. 


EQUITY PROGRAMS 


Given the present legislative framework, opportunities to become 
mired in fruitless confrontation and litigation are nowhere more 
obvious than in the fields of employment and pay equity. From the 

_ standpoints either of effectiveness or public accountability, one has to 
ask whether such a situation needs to be, and what steps are being 
taken to put these programs on a more constructive footing. The 
legislative review of the Employment Equity Act last spring gave the 
Commission an opportunity to make a strong case for a more forceful 
and accountable law. While nothing is sure as yet, the hope must be 
that the Government will move concretely to strengthen that Act. One 
benefit should be to reduce the amount of time spent arm-wrestling 
with corporate lawyers and to speed the arrival of workable and 
measurable equity plans. 


Unfortunately, no such prospects can be predicted for the statutory 
requirement that the wages of women be fairly aligned with those of 
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their male colleagues. The proposed amendments tabled by the 
Minister of Justice in December will greatly disappoint women who 

had hoped to see pay equity become a fully active component of the 
law. In the absence of any such changes, the Commission will continue 
to argue for a more business-like approach to equal pay in the major 
Tribunal affecting almost 70,000 federal public servants. This has 
already held more than seventy-five days of hearings, following several 
years of study and discussion. Unjustifiably lengthy and costly tribunals” 
of this kind can only cast doubt on the entire system. Careful thought 
should be given by all concerned to ways in which the process can be 
made more effective. 


AT HOME AND ABROAD 


There are several things to be said for examining one’s own human 
rights situation through the prism of events in other parts of the world. 
Over and above the opportunity to count one’s blessings, it opens up 
useful perspectives on the kinds of effort that go into building a 
balanced and effective framework of human rights. In contemplating 
the many conflicts around the globe in 1992, one could not help 
reflecting on the often tenuous quality of even the most basic rights. 
No country is an island in this respect, and we were more than once put 
on our mettle by requests from outside Canada for help, support or 
expertise. 


In March, the Chief Commissioner was part of a mission organized by 
the Conference on Security and Cooperation in Europe that visited 
Ukraine, Belarus and Moldova to report on human rights and the 
transition to democracy in these former Soviet republics. In June, he 
spoke on democracy and human rights at a conference of the Council 
of Europe in Strasbourg and met with government officials in Budapest 
and with United Nations human rights specialists in Geneva. The main 
thread running through these discussions was a widespread concern to 
safeguard human rights against renewed public intolerance toward 
minorities and the risk that economically shaky regimes would revert to 
anti-democratic practices. 


Over the year, the Commission also received or met numerous foreign 
delegations, both at home and abroad. The range of international 
interest in the Canadian experience during the year was broad and 
included representatives from many countries in Africa, Asia, Europe 
and Latin America. Two groups of human rights advocates from 
Eastern Europe and developing countries participated in a month-long 
course, sponsored by the Canadian Human Rights Foundation, that 
included briefings at the Commission’s Ottawa headquarters. We were 
also visited by senior officials such as Professor Luis Antonio Hierro, a 
Member of Parliament from Uruguay, and Janos Wolfart, the President 
of Hungary’s Office of National and Ethnic Minorities. In May the 
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Commission took part in a conference organized by the Canadian 
Parliament for parliamentarians from Eastern Europe, and in 
November we contributed to a seminar for parliamentarians from 
Francophone African countries. The Commission also helped to 
establish a legal aid and information network for women in 
Francophone Africa, and Commissioner Renée Dupuis conducted a 
training session for senior officials on democracy and human rights as 
part of the Francophone Summit in November. A Commonwealth 
Workshop on National Human Rights Institutions was held in Ottawa 
in October, bringing together representatives of human rights 
commissions, ombudsman’s offices and similar agencies from seventeen 
Commonwealth countries. 


Flattering as it may be to answer calls on Canadian skills, it also 
provides an interesting counterpoint to the never-ending round 

of activity here at home. The Commission was a player in the 
parliamentary review of the Employment Equity Act, and strenuously 
opposed the abolition of the Court Challenges Program as broadcasting 
a regressive message about our willingness to correct imbalances 
between the people who are disadvantaged and the systems that 
disadvantage them. The critical importance of giving people the 
practical wherewithal to enjoy the rights that are already theirs was 
also the substance of the Commission’s message when the Chief 
Commissioner appeared before the First Nations Circle on the 
Constitution in Montreal in February and before the Royal 
Commission on Aboriginal Peoples in Winnipeg later in the year. 


Canada has succeeded better than many countries in providing its 
citizens not just with a panoply of theoretical rights but with the tools 
with which to claim those rights. In 1992, despite a climate of growing 
austerity and a proliferation of cases and activities, the Commission 
believes it made reasonably good use of its reduced resources and 
responded as well as could be expected to the many claims on its 
attention. 


TO PROTECT AND PROMOTE 


However crucial the efficient handling of complaints may be, 
promoting an understanding of human rights is always the first step in 
enabling Canadians, not only to pursue justice, but to go about their 
lives without fear that their rights will be violated. For the Commission, 
this involves speaking out on a variety of rights issues that are related 
to people’s everyday activities. It also entails a strong and consistent 
educational effort to inform employers and employees within federal 
jurisdiction of their obligations and rights under the Act, and to enable 
the general public to see how the Commission’s activities can make a 
difference in their lives. 
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But the promotion of rights is also an interactive process. Through 
participation in community events, members of the Commission help 
keep us in touch with the concerns of people from all walks of life right 
across the country, and we learn from those directly affected about : 
the specific barriers that prevent them from having access to federal 


: 


services. Taking human rights messages to the public at large is a 

bit more difficult: advances in technology subject our society to 
information overload, and one of our challenges is to cut through this 
thicket in meaningful ways. Since most Canadians find their main links © 
to the outside world through the news media — both print and 
electronic — the Commission makes a special effort to ensure that 
human rights issues receive their share of coverage. Whether by 
providing background information or giving interviews on current 
issues, we responded during the year to more than seven hundred 
media enquiries from across the country, and encountered scores of 
journalists, national and international. 


There is no doubt that rights issues make good human interest 

stories. A quick scan of the 1992 headlines suggests that, although 
constitutional questions obviously dominated, very considerable 
coverage was also given to problems of race relations and hate 
propaganda, to various women’s issues, to questions brought forward 
by the disabled, and to the urgent need for social and economic 
development for the aboriginal peoples. Court and tribunal decisions 
were another focus of public attention: the case of Dr. Chander Grover 
against the National Research Council, for example, and a tribunal 
blow to mandatory retirement in the Armed Forces both received 
considerable coverage. The Ontario Court of Appeal’s precedent- 
setting decision on sexual orientation also set in motion intense 
debates, not only in the media but at kitchen tables across the country. 


While much of our media activity focuses on the mainstream, the 
specialized press are not forgotten. Messages directed to aboriginal 
Canadians, ethnocultural groups and people with disabilities, as 

well as different business and labour interests, are a staple of our 
communications program. The Commission’s own Human Rights 
Forum also helps foster a better understanding of the social issues 
surrounding human rights law. Now in its second year, it has an 
estimated readership of some four thousand community and business 
leaders, human rights advocates, ethnocultural representatives, 
politicians and decision makers, as well as other interested Canadians. 
In 1992, articles dealt with such issues as aboriginal rights, harassment, 
accessibility, and hate propaganda, and were contributed by advocacy 
groups, academics, legal experts, business representatives and 
Commission staff. 
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STAYING IN TOUCH 


Important as they may be, media debates in no way replace direct 
contact with members of the public. Most Canadians know about 
“rights” in general terms, but surprisingly little about “equality rights” 
in the more restricted sense, as protected by the Human Rights Act 
and the Commission. For many, terms such as employment equity, 
harassment or prohibited grounds of discrimination are far from 
common currency, while terms of art like ‘reasonable accommodation’ 
and ‘bona fide occupational requirement’ are a foreign tongue. The 
work of correcting or preventing discrimination needs to be explained 
in a language that is easily understood, using examples with which 
people can identify. 


In 1992, we responded to more than 52,000 enquiries. Some of these 
calls and letters came from specialists, but for the most part they were 
from members of the public with simple or sometimes not-so-simple 
questions about human rights. The number and nature of these 
inquiries also help us determine how best to deal with the gaps in our 
own information. 


A first for the Commission in 1992 was its new mobile display on 
human rights. Made up of publications, graphics, pictures and a video 
presentation, it was baptized at the Independence ’92 Conference in 
Vancouver last April and has been in great demand at other rights 
forums since then. Staffing the booth also provides Commission 
personnel with valuable opportunities to speak with a number of 
people with whom they might not ordinarily come into contact. 


Our latest publication, Know Your Rights, explains the basic elements 
of the Human Rights Act in a straightforward and easy-to-understand 
style. It aims to reach as wide an audience as possible, including those 
who have some difficulty reading or whose first language is neither 
English nor French. While this publication provides general 
information on human rights, much of our published material deals 
with more specific issues in a variety of formats. For clients who are 
blind or whose sight is limited, the Commission makes a practice of 
producing its material in large type, recorded cassettes, computer 
diskettes or braille. By far the most popular are audio-cassettes and 
large-print publications. 


The Commission is also something of a barometer of the availability of 
rights in Canada. By keeping federal or federally regulated bodies on 
their toes, we can get a better feel for the rights environment in which 
ordinary people live. Such is the purpose of our unequal access 
surveys. To date, five surveys have been completed, and the findings of 
the latest two — on selected banks and postal outlets — were released 
in 1992, with results that were generally positive but that also indicated 
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how far we still have to go. It is important that the Commission 
continue to play an active role in this area, not only in examining the 
successes and failures of various institutions but in holding them 
publicly accountable for their performance. 


CLOSE ENCOUNTERS 


One key to effective human rights work is to enable those whose rights — 
have been violated to speak up and take advantage of the help that is | 
available to them. Another is to anticipate problems before they give 
rise to complaints. Encouraging employers to remove accessibility 
barriers or to put in place anti-harassment programs can be an effective © 
way of reducing disputes and creating a more productive workplace. 
Unions and professional associations can also help. The Canadian Bar 
Association, for instance, has an Equality Committee, on which 
Commissioner Mary Louise Dickson sits, that deals with issues of 
equality in the legal profession. All Commissioners and virtually all 
members of our staff get involved in this kind of work at one time or 
another through formal presentations at conferences or committee 
hearings and through encounters with advocacy groups, employees, 
clubs, schools or small communities. Many of these activities centre on 
special, globally-recognized days. 


' 


One such day is March 21, which is recognized around the world as the 
International Day for the Elimination of Racial Discrimination. As 
Deputy Chief Commissioner Michetle Falardeau-Ramsay told a 
luncheon sponsored by the Centre de recherche-action sur les relations 
raciales, there has never been a greater need to work together to 
remove the exclusionary practices that shore up the bastion of racism. 
March 21 also provided a springboard for events in other provinces. In 
Alberta, Commissioner Bhatia was a panellist in a forum sponsored by | 
the Indo-Canadian Women’s Society. On the same occasion, the 
Western Regional Office co-sponsored a session for federal public 
servants that included a panel discussion on employment equity. 
Working with the Coalition for Human Equality, the Prairie Regional 
Office sponsored a day of activities under the title “Racism hurts. . . 
you... and me”. The National Capital Regional Office played host to 
a Race Relations Forum in Kingston where speakers dealt with the 
changing ethnic composition of our schools, the responsibilities of 
media in reporting incidents with racial overtones, and various 
programs to help aboriginal peoples develop employment skills. 


Throughout the year, aboriginal concerns continued to be high on 
our agenda. Our links with the Royal Commission were further 
strengthened when Commissioner Renée Dupuis was asked to help 
develop its research program. For the Prairie Regional Office, native 
concerns are a major priority. In May, Commissioner Isabelle Impey 
spent three days in Manitoba discussing human rights issues with 


groups such as the Metis Women’s Association of Manitoba, the Native 
Women’s Transition Centre, the Assembly of Manitoba Chiefs, and the 
Inter-provincial Association for Native Employment. 


Employment is a crucial concern for the vast majority of aboriginal 
peoples, particularly those living in urban centres. With 55,000 natives 
living within its boundaries, Metropolitan Toronto has the largest 
urban native population. Last May, the Ontario Regional Office, in 
conjunction with the Greater Toronto Aboriginal Management Board, 
hosted a workshop on employment equity for native people. The 
workshop was attended by a range of public and private enterprises 
and focused on the perception that aboriginal peoples are not being 
aggressively recruited for positions in either sector. 


Highlighting the rights and needs of people with disabilities was 
Independence ’92: The International Congress and Exposition on 
Disability held in Vancouver last spring. In a statement to one of the 
Congress workshops, the Chief Commissioner criticized the piecemeal, 
uncoordinated nature of government action when it comes to the 
economic integration of people with disabilities. Instead of a 
thoroughgoing and interconnected plan, more often than not there 
were only optimistic projections about the outcome of existing 
programs or localized initiatives. The Commission’s mobile display was 
also opened for business on this occasion, serving as a focal point for 
exchanges of ideas between staff and visitors from as far away as 

Hong Kong, Senegal, Australia, Switzerland and Estonia. 


Improving accessibility was the focus of National Access Awareness 
Week (June 1 - 7), in which the Commission’s regional offices were 
heavily involved. Regional directors and staff members spoke at 
conferences and gave seminars on all aspects of accessibility and 
employment equity. Representatives from the Edmonton Office held 
a special meeting with bus companies to discuss improvements to 
transportation services for people with disabilities. In the Atlantic 
Region, the Halifax Office organized a public meeting in St. John’s, 
Newfoundland where Commissioner William Collins was among 
those who discussed the role of rights organizations in promoting 
accessibility. Access Awareness Week also provided a launching pad 
for “Face to Face”, a program whereby unemployed people with 
disabilities can spend the day working alongside human rights officers 
from the Atlantic Regional Office. This gives them some employment 
experience, however brief, while allowing human rights officers to look 
at their own work from a fresh perspective. 


These are the types of messages the Commission, often through the 
regional offices, brings to the community. Regional staff spend a great 
deal of time travelling throughout their respective territories, leading 
workshops and seminars as well as just learning about the experiences 
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of those who rely on their support. One subject they heard a great deal 
about in 1992 was AIDS. Although much attention has been given to 
the prevention and treatment of HIV/AIDS, the emphasis has been on 
the medical aspects and less on the human rights implications for those 
affected. During AIDS Awareness Week (October 5 - 11), copies of 
HIV/AIDS Discrimination: It’s Against The Law were distributed at 
various functions, and an article on HIV/AIDS discrimination was 
contributed to specialized media across the country. In September, 
the Commission released a statement reminding Canadians that 
discrimination on the grounds of HIV infection or AIDS is a violation 
of the Canadian Human Rights Act. 


Special events provide useful occasions for highlighting specific human 
rights problems, but these issues are not forgotten throughout the rest 
of the year. Over the entire twelve months, rights organizations around 
the world are at work to safeguard human rights, and these actions are 


-commemorated on December 10, International Human Rights Day. In 


recognition of the importance Canada places on the protection of 
human rights, Commissioner Reginald Stackhouse spoke on behalf of 
the Commission at a swearing-in ceremony for new Canadians in 
Toronto, highlighting not only the significance of the day in terms 

of international human rights, but also Canada’s commitment to 
protecting the rights of all its citizens. Later that day, he addressed the 
Baha’i Community of Markham, reminding the audience that human 
rights transcend the boundaries of religion and culture and are a unique 
bond among all people. 
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COMMISSION 
STRUCTURE 


The Office of the Secretary General oversees staff support to the 
Commission at headquarters and through its seven regional offices. 


The Legal Services Branch provides advice to the Chief Commissioner, 
Commission members and staff. Legal officers also represent the 
Commission in litigation before tribunals, review tribunals and the 
courts. 


The Anti-Discrimination Programs Branch ensures that all complaints 
filed with the Commission, except those that deal with employment and 
pay equity, are investigated in accordance with the Human Rights Acct. 
The Branch also trains staff involved in anti-discrimination activities, 
establishes performance standards and operational policies, and 
monitors the complaints management process. 


The Employment and Pay Equity Branch provides policy advice to 

the Commission on employment and pay equity matters, and offers 
educational programs to employers and community groups. The 
Employment Equity Directorate investigates employment equity 
complaints and conducts joint reviews with employers. The Pay Equity 
Directorate investigates equal pay complaints. 


The Policy and Planning Branch monitors domestic and international 
human rights issues of interest to the Commission and develops policy 
papers and positions for its approval. 


The Communications Branch explains the role and activities of the 
Commission, fosters public understanding of the Act and discourages 
discriminatory practices by means of information programs and 
activities in the community. 


The Corporate Services Branch provides headquarters and regional 
operations with support services in assets management, finance, access 
to information and privacy, informatics, information management, 
library and editorial services. 


The Personnel Services Branch provides headquarters and regional 
operations with support services in staffing, classification, official 
languages, staff relations, training and resource planning, and health 
and safety. 


The Regional Offices investigate all discrimination complaints except 
those dealing with employment and pay equity. They also work with 
community representatives, employers and unions to inform the public 
of their rights under the Act. 
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ORGANIZATION 


Chief Commissioner 
Deputy Chief Commissioner 


Legal Services 
Secretary General 


Policy Corporate Regional J 
and Planning Services Offices ff 
Employment Communications , Personsel 

and Pay Equity Services 


Anti- 
Discrimination 
Programs 


FINANCIAL STATEMENT 
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Statement of expenditures, by cost centre, for the period 
January ieelO971e. Wecember ot 1992, 


Branch 

Office of the Chief Commissioner $b 953.374 
Secretary General’s Office 541,670 
Legal Services 1.636:6037 
Policy and Planning T3238 55 
Anti-Discrimination Programs 1.517383 
Employment and Pay Equity ZOLOTS2 
Communications 1,122,360 
Regional Operations 4,267,342 
Corporate Services 3,732,410 
Personnel Services 638,239 
Commission Meetings 206,802 
SUBTOTAL $17,159,804 
Tribunals 2,043,188 
TOTAL $19,202,992 
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TABLES 


| 
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TABLE 1 NUMBER OF ENQUIRIES DURING THE LAST TEN YEARS 


10,000 
15,000 
17,500 
20,000 
22,500 
25,000 
27,500 
30,000 
32,500 
35,000 
37,500 
40,000 
42,500 
45,000 
47,500 
50,000 
52,500 


TABLE 2 NUMBER OF COMPLAINTS, BY REGION, 1989 TO 1992 


Alberta & NWT 
TOTAL 


“Figures for 1992 include referrals to alternate redress. 
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TABLE 3 DISTRIBUTION OF COMPLAINTS, BY GROUND OF 
DISCRIMINATION, 1989 TO 1992 


GROUND 


“Figures for 1992 include referrals to alternate redress. 


TABLE 4 DISPOSITION OF COMPLAINTS, 1989 TO 1992 


Sent to conciliation 


KEY TO TERMS 


Settlement approved: Settlement agreed to by the parties and approved by the 
Commission. 


Not dealt with: 7he Commission decided not to investigate the complaint because it was out 
of time or, technically, without purpose. 


No further proceedings: 7he Commission decided not to pursue the complaint because it 
was withdrawn or the matter was resolved. 
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MEMBERS OF THE COMMISSION 


The Canadian Human Rights Commission was established in 1977. It is 
made up of two full-time members and up to six part-time members. 
The Chief Commissioner and Deputy Chief Commissioner are 
appointed for terms of seven years and the other Commissioners for 
three-year terms. Two members completed their terms this year. There 
were no other changes in the composition of the Commission in 1993. 
The following are brief biographies of the members. 


MAXWELL YALDEN 


Mr. Yalden was appointed to the Commission in November 1987. After 
joining the Public Service in 1956, he held a variety of positions in the 
Foreign Service and subsequently served as Assistant Under-Secretary 
of State and as Deputy Minister of Communications. In 1977, Mr. Yalden 
began a seven-year term as Commissioner of Official Languages. He 
was appointed Ambassador of Canada to Belgium and Luxemburg in 
1984, and served in that capacity until taking up his present post. 


MICHELLE FALARDEAU-RAMSAY 


Mme Falardeau-Ramsay, Q.C., was appointed Deputy Chief 
Commissioner in September 1988. She was previously a lawyer with the 
firm of Massicotte, Levac and Falardeau and later a senior partner with 
the firm of Levac and Falardeau. In 1975, Mme Falardeau-Ramsay 
joined the Public Service Staff Relations Board as its Deputy Chairman 
and in 1982 became Chairman of the Immigration Appeal Board. 


GURCHARAN SINGH BHATIA 


Mr. Bhatia, a Fellow of the Institute of Chartered Accountants of India 
and founding member of the India Society of Winnipeg, was appointed 
to the Commission in October 1989 and reappointed in November 
1992. He was at one time Director and Vice-Chairman of the 
Edmonton Immigrant Services Association and has also served on the 
Cultural Advisory Committee of the City of Edmonton and the 
Province of Alberta. In 1980, he founded Canadian Link, formerly 
Prairie Link, a multicultural monthly newspaper devoted to promoting 
Canadian values, human rights and better understanding among all 
Canadians of different cultural backgrounds. 
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WILLIAM COLLINS 


Mr. Collins was first appointed to the Commission in September 1988 
and reappointed in September 1991. He is a senior partner in the law 
firm of Collins and Kennedy in St. John’s. He has also been President 
of the Newfoundland and Labrador Human Rights Association, 
Secretary of the Newfoundland Legal Aid Commission and 
Chairperson of the Civil Liberties Section of the Canadian Bar 
Association’s Newfoundland Branch. 


MARY LOUISE DICKSON 


Miss Dickson, QO.C., was first appointed to the Commission in 
September 1988 and reappointed in September 1991. She is a lawyer 
and partner with the Toronto firm of Dickson, Sachs, Appell & 
Beaman and a Director of the Canadian Paraplegic Association, Camp 
Awakening Inc. and the Canadian Bar Financial Association. Miss 
Dickson is also a former member of the Ontario Advisory Council on 
the Physically Handicapped and past President of the Estate Planning 
Council of Toronto. 


RENEE DUPUIS 


Mme Dupuis, of Quebec City, was appointed to the Commission in 
October 1989 and reappointed in November 1992. She is a Lecturer in 
Administrative Law at the Ecole nationale d’administration publique 
of Quebec and Senior Counsel to the Government of Quebec on 
Aboriginal Affairs. Mme Dupuis has extensive experience in the field 
of aboriginal rights and has worked in the areas of social, health and 
community services. In 1992 she was part of the Quebec Government’s 
first program to assist francophone countries in the quest for 
democratization. She has also been involved in the research program of 
the Royal Commission on Aboriginal Peoples. 


ISABELLE IMPEY 


Mrs. Impey, who is Executive Director at the Gabriel Dumont Institute 
in Prince Albert, Saskatchewan and Member of the Board of 
Governors of the Canadian Centre for Police Race Relations, has been 
a member of the Saskatchewan Human Rights Commission since 1988 
and served on the Canadian Commission from 1990 to 1993. Trained as 
a social worker, Mrs. Impey also worked for the Prince Albert Tribal 
Council from 1985 until 1991. 
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REGINALD STACKHOUSE 


Mr. Stackhouse, of Bracebridge, Ontario, served on the Commission 
from 1990 to 1993. He is a professor at the Toronto School of Theology 
and Principal Emeritus of Wycliffe College, University of Toronto. 

Mr. Stackhouse was Chairman of the House of Commons Standing 
Committee on Human Rights from 1986 to 1988 and a Canadian 
representative to the 1986 General Assembly of the United Nations. 
He has also participated in several human rights conferences including 
the World Conference of Experts on Human Rights in Ottawa in 1985, 
the United Nations Human Rights Commission in Geneva in 1987, and 
the International Association of Official Human Rights Organizations 
in Philadelphia in 1991. 
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“AI human beings are born free and equal in dignity and rights.” 


Article 1, the Universal Declaration of Human Rights 


“Every individual should have an equal opportunity with other 
individuals to make for himself or herself the life that he or she is able 
and wishes to have, consistent with his or her duties and obligations as 
a member of society, without being hindered in or prevented from 
doing so by discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family status, disability 
or conviction for an offence for which a pardon has been granted.” 


Section 2, the Canadian Human Rights Act 


PREFACE 


As the pages which follow will reveal, we are particularly conscious of 
our responsibility to a new Parliament to set down our conclusions 
about Canada’s accomplishments and failures in the human rights 
arena, and to point the way toward the future. 


It would surely be a major understatement to observe that it has not 
been a banner year in the great wide world outside our borders. In 
Africa, in Eastern Europe, in Asia and Latin America, the carnage 
often obliterates any semblance of rights. And even in Western Europe 
and North America there are disquieting signs of racism and ethnic 
disharmony. 


At the same time, paradoxically, we celebrated the forty-fifth 
anniversary year of the Universal Declaration of Human Rights, in 
Vienna in June, with an almost unprecedented world conference on 
human rights involving more than one hundred and seventy nations 
and hundreds of non-governmental organizations. To the surprise of 
many, after what seemed interminable bickering, the participants 
finally came up with a declaration recognizing the universality and 
indivisibility of rights, whatever cultural or social differences may 
temper their application in practice. And national institutions like our 
own Commission, meeting in parallel sessions, were able to agree on 
criteria for improving the effectiveness of human rights organisations, 
and to begin to lay the groundwork for an international network to 
help create and reinforce such agencies. 


More diplomatic hot air? I think it is more than that: I am convinced 
that fine principles mean nothing unless machinery accessible to 
ordinary people is in place as well, and any genuine move in that 
direction will eventually pay off. 


Meanwhile, back in Canada, the rights debate has frequently tended to 
turn around the conundrum of diversity versus a common sense of 
social cohesion. We are pleased, so we say, that we have come to terms 
with a pluralistic society, perhaps better than our neighbours and 
friends. But at the same time it is evident, as it was during the debate 
over immigration and refugees last year, for example, that some of us 
at least are uneasy with the new situation we see around us and not 
altogether sure how to deal with the changes it entails. One thing is 
clear, I suggest: these matters need to be looked into from all sides. 
Averting one’s eyes will not make the problem go away. 


11 


12 


What we do agree about is that human rights are solidly rooted in this 
country by comparison with what we see elsewhere. Yes, there are 
incidents of racism and violence against women, as we report below. 
Equally, we can show that government has not responded adequately 
to the needs of the disabled. And who could not be moved by the 
unhappy situation of Canada’s aboriginal peoples? 


Does all this make Canada a racist or an indifferent society? I do not 
really believe so. What it means, in part, is that we pay more attention 
to these matters than others do, perhaps, some would say, because we 
have the leisure to do so. Whatever the reason, one of our most 
characteristic concerns is that we should not turn a blind eye to 
inequalities. We pass laws to that effect, and we have rooted the 
principle in our constitution. Now it is up to us to do something 

about it. 


And here we have been a good deal less diligent. In my time with the 
Commission, we have been promised an improved Human Rights Act 
and amendments to the Employment Equity Act; we have had endless 
scrutiny of measures to remove the wage gap between men and women; 
commitments have been made to deal with the rights of children, of 
women, of disabled people, of our native communities; and the list goes 
on. But as for real, substantive accomplishments, the results have been 
meagre. Again, I do not suggest a deliberate attitude of indifference, 
but inaction and neglect can amount to the same thing. Doubtless there 
have been other priorities, but Canada has always been quick to tell 
others to mind their p’s and q’s, and it is time we did likewise at home. 


Tam hopeful that a new Parliament will see things in the same light. To 
govern is of course to choose, and the choices, I agree, are hard ones. 
But it would be more than unfortunate in the 1990’s if human rights 
priorities were to be pushed aside because there are so many 
competing interests. We have a good record in Canada and we should 
be building on it, not allowing it to rust. Certainly that will continue to 
be the first objective of this Commission. I hope it will be shared by 
others. 


As a final note, may I record that this year we lost a great friend to 
human rights. Walter Tarnopolsky was a devoted advocate and tireless 
champion of humanity and freedom. Scholar, judge and member of this 
Commission, he will be greatly missed by all who care for equality and 
mutual comprehension in Canada. 


M.F.Y. 


AN OVERVIEW 


In a world that is increasingly aware of its interconnections, Canada 
occupies a privileged place: by virtue of its material good fortune, to be 
sure, but also because of its relatively peaceful history and institutions 
that on the whole work well. As a result, most Canadians recognize a 
double duty: to hold true to the human rights principles that have stood 
us in good stead here at home and to share our benefits with other 
peoples. Neither task was especially easy in 1993, but the work goes on. 


Perhaps more sobering than the geographic extent of the world’s 
troubles is their seemingly endless recurrence. It is difficult even to 
speak of human rights in a world that each day brings fresh reports 

of war crimes, infanticide, starvation and random slaughter. But it is 
also pointless either to wring our hands or to bury our heads in the 
comforting knowledge that such things do not happen here. The task 
for those who value human rights is always a practical one: how to 
make good on the ideals of tolerance and respect in a world beset with 
quarrels and incomprehension. Nineteen ninety-three was certainly no 
vintage year for international interventionism, but it would be a 
mistake to write off the many widely supported efforts to bring an 
element of peace, stability, justice and hope into the trouble spots of 
the world. Canadians have good reason to know the value of those 
things. We also share in the benefits they can provide, both at home 
and abroad. 


SETTING THE STANDARDS 


Before we get into the question of domestic performance, let us recall 
that 1993 was a special year for human rights in the international arena. 
The forty-fifth anniversary of the Universal Declaration of Human 
Rights, it was also the first time in twenty-five years that a world 
congress of national representatives and non-governmental groups had 
been organized to debate human rights questions and the broad 
principles that underlie human rights institutions. 


From our perspective there were two issues that dominated the World 
Conference agenda in Vienna in June. The first was the proposition 
that, when every allowance has been made for local and cultural 
differences, equal respect for the dignity of every human being must 
remain the universal standard and the common objective of all who are 
committed to human rights. A second and no less important theme was 
the fact that the protection of human rights, as a practical matter rather 
than at the level of theoretical guarantees, hinges on the availability 
and quality of the mechanisms that are designed for that purpose. 
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The principle of universality is a contentious one. Indeed, it is 
sometimes suggested that there exists a hierarchy of rights according to 
which economic or developmental rights must first be satisfied before 
civil and political rights can be looked after, and that there can be no 
question of imposing the latter on developing states in the name of 
universality. In the end, however, it is important to recognize that 
human rights are neither contingent nor divisible. If we begin instead 
by accepting the notion that there are degrees and conditions of human 
dignity, we are setting foot on a very slippery slope indeed. 


For that reason, we are pleased that Canada joined with the other 
participants in Vienna in reaffirming that “the universal nature” of 
international human rights principles is “beyond question”, and 
furthermore that “.. . it is the duty of States, regardless of their political, 
economic and cultural systems, to protect and promote all human rights 
and fundamental freedoms.” But human rights work must go beyond 
resisting the temptations of power politics and provide itself with the 
means to make those rights stick. This, too, was an important part of 
the message that Canada and this Commission carried to Vienna. 


In the past few decades, our country has developed no small skill in 
protecting and promoting human rights, and it can take some pride in 
the institutional support that has been brought to bear to make them 
effective. With the passage of time, the significance of national human 
rights institutions has also become more apparent to the world 
community. For the first time, the Vienna Conference devoted 
particular attention to the ways in which practitioners can help each 
other by creating and strengthening such agencies and sharing their 
legal and procedural know-how. This was a central theme for 
Commission representatives who attended the parallel meeting of 
national institutions, where we joined with others in proposing the 
creation of a mechanism to help develop a more complete network of 
national institutions and to facilitate the exchange of expertise. 


At a follow-up meeting in Tunis in December, representatives of some 
thirty-five national institutions elaborated on the role they might play 
in furthering human rights, and on the powers that they need to be 
effective in their own right. A coordinating committee of representatives 
from all regions of the world was given the mandate to look into the 
implementation of the decisions taken in Vienna and Tunis. 


By attaching importance to institutional mechanisms, the Commission 
is, of course, pleading its own cause. There would be little point in 
urging this approach on fledgling democracies if we were not convinced 
of its value here at home. The fact of the matter is that the continuing 
effectiveness of human rights agencies in Canada is anything but 
guaranteed. While we must not make too much of public threats to clip 


their wings, we clearly cannot assume, either, that their legitimacy and 
usefulness are universally accepted in this country or that they are 
immune to problems which beset other public institutions. Instead, we 
need to ask ourselves once again, especially as we submit our views to 

a new Parliament, whether Canada is doing all it can to protect its 
considerable investment in human rights. Hard-pressed as one might be 
to find a Canadian who is opposed to rights in a general sense, active 
interest is another matter. 


RIGHTS IN RECESSION? 


In the absence of any plain public consensus, there is all the more need 
to ensure that those rights that virtually all Canadians subscribe to are 
fully articulated and vigorously sustained. There is no denying that the 
high hopes engendered by the Charter of Rights and Freedoms have 
dwindled somewhat in recent years. We can only report with regret 
that repeated statements from parliamentary committees, from this 
Commission and from other human rights watchdogs have failed to 
galvanize the Federal Government into broadening human rights 
criteria or reinforcing the rules of compliance. The overall effect of 
inaction and delays has been to marginalize the struggle against 
discrimination and inequality. 


The implication seems to be that such rights as independent living for 
people with disabilities or the issue of sexual orientation or equal pay 
for work of equal value are somehow secondary to the larger 
constitutional or economic questions of the day. What else is one to 
make of official behaviour that time and again promises reform only to 
back off when the horse sees the water? As we review yet another 
inconclusive year, we cannot afford simply to record an achievement 
here or a setback there; we must bring into focus those actions that 
seem to us necessary to bring about well-founded and lasting 
improvements to our whole system of human rights. 


LEGISLATIVE REPAIRS 


Although they are not the only instrument of growth, legislative 
amendments are at least a sign of serious intent. Last year at this time 
some of us were pinning our hopes on proposed amendments to the 
Human Rights Act put forward in December, and to the further 
prospect of changes to the Employment Equity Act. As things turned 
out, both hopes were dashed. However, early indications are that the 
new Government intends not only to reform the Employment Equity 
Act, as indicated in the Liberal policy statement, but also to move 
promptly to introduce constructive changes to the Human Rights Act. 
While this is not the place to revisit every possible measure that might 
require legislative attention, a few general points will nevertheless bear 
repeating as a new Parliament begins its work. 
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The Canadian Human Rights Act has not been comprehensively 
revised since its enactment in 1977, and the legally required review 

of the Employment Equity Act, undertaken in 1991, has yet to be 
consummated. In both areas, there are long-standing problems of 
inclusiveness, definition, control and accountability that seriously 
compromise the present effectiveness of the legislation. Canada is 
thus seeking to present itself internationally as a world leader in the 
systematic promotion of human rights at a time when its own vehicles 
of change are in need of repair. 


Although the Commission, by and large, welcomed the proposals 
tabled in December 1992, we took the opportunity to express some 
important reservations, the substance of which can be found in last 
year’s Annual Report. Since that particular Bill died on the Order 
Paper, we trust the incoming Government will act decisively to remove 
those weaknesses, and will find an early opportunity to improve the 
Act. In addition to amendments that have already been proposed by 
previous Governments at one time or another, we believe the following 
are urgently required: 


* a provision to reinforce the independence of the Canadian 
Human Rights Commission by having it report directly to 
Parliament; 


* measures to ensure that the Canadian Human Rights 
Commission has the authority and the means to carry out its 
legal mandate in all aspects of human rights, including 
employment equity; 


¢ aclear requirement on employers and service-providers to 
accommodate special needs, short of a properly articulated and 
universally applicable standard of “undue hardship”; 


* the unequivocal inclusion of sexual orientation among the 
prohibited grounds of discrimination; 


* unqualified removal of the existing exemption on mandatory 
retirement, including its special application in the Canadian 
Armed Forces; 


* provisions to ensure that the “equal wages” section of the Act 
obliges employers to put in place active and enforceable 
programs of pay equity; and 


¢ the appointment of full-time human rights tribunal members, 
with the necessary knowledge and expertise. 
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CHANGING THE CULTURE 


Addressing the annual meeting of the Canadian Association of 
Statutory Human Rights Agencies in Ottawa last June, Justice 
Beverley McLachlin of the Supreme Court described the guiding idea 
of human rights in the following words. “Everyone, male or female, 
coloured or white, old or young, handicapped or whole, is seen as being 
of equal worth and entitlement.” It is our task to inspire Canada’s 
overall culture with a sense of what that means in practical terms. That 
this ideal is somewhat closer to its realization than it has been in the 
past is undeniable, but 1993 still provided many reminders that human 
rights cannot expect a free ride. 


A striking feature of the rights landscape in recent years has been the 
rapidly growing volume of documentation on our inequalities and 
inequities. Canada is not a racist or a violent country, and we do not 
suggest the contrary. Nevertheless there is inescapable evidence of 
aboriginal distress, unacceptable treatment of women, racial unease 
and the systematic exclusion of disabled people. In part this picture 
results from better reporting and an increasing unwillingness to hide 
the less attractive aspects of our society, but there also emerges what 
can only be called a common pattern of prejudice and discrimination 
which is pervasive in our culture and which needs to be resolutely 
challenged. That there are economic, demographic and geo-political 
factors that contribute to these tensions is indisputable, but that fact 
can only underline the importance of confronting them squarely and 
systematically. 


THE WORK GOES ON 


In making our pitch for better laws, rules and instruments of change, 
we must also have regard for what the Commission is and is not able to 
do with the means at hand. Our work has several aspects, and it is our 
goal to be as productive as possible in all of them. The overriding task 
is to keep an effective balance between the adjudicative and the 
advocacy aspects of our mandate. This means that we must continue to 
apply ourselves to: 


* improving the efficiency of the complaint resolution process and 
the remedies achieved by it; 


- further refining the processes by which we encourage federal and 
federally regulated bodies to provide solutions to problems of 
systemic discrimination in the areas of employment and pay; and 


- helping to mobilize public support for specific issues, from 


aboriginal grievances and sexual abuse to inter-group relations 
and independent living for people with disabilities. 
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The core activity of accepting, investigating and resolving complaints 
continues to dominate the Commission’s workload. With the help 

of short-term resources from Treasury Board and some further 
streamlining of our case-management procedures, we were able to 
make substantial inroads into our backlog of complaints investigation 
this year and hope to be in a position in 1994 to bring our input and 
output statistics into balance for the first time in many years. The 
Commission also set a new record in the disposal of cases this year, in 
part at least by renewed efforts to achieve acceptable resolutions and 
settlements without resorting to human rights tribunals. 


EQUITY PROGRAMS 


In the area of employment equity the stimulus of legislative renewal 
again failed to materialize, and cooperation from the authorities in the 
public sector was less than invigorating, with the unhappy result that 
the program spent another year largely becalmed in the bureaucratic 
doldrums. The Commission was nevertheless able to achieve useful 
practical settlements and resolutions in another nine of the 
investigations and reviews that have been undertaken since the 
Employment Equity Act came into effect in 1986. At the same time, 
seven are still in limbo pending either judicial or legislative clarification 
of the rules of the game. The publication of 1991 Census data largely 
confirmed the persistence of the gaps between the Canadian workforce 
availability of aboriginal peoples and persons with disabilities and their 
representation in organizations subject to the Act and in federal 
departments and agencies. 


The situation with respect to pay equity was if anything even less 
satisfactory. The Supreme Court may have decided that the value of 
work done by women, either domestically or in the labour force, has 
been consistently depreciated, but neither the Government of Canada 
nor large numbers of federally regulated employers moved very much 
closer to accepting what this means for female-dominated jobs in their 
respective workforces. Although the Commission was able to resolve 
sixteen outstanding complaints in the course of the year, the 
Government once again showed no inclination to make pay equity an 
active ingredient in our human rights law. Moreover, continuing delays 
and protracted tribunal hearings into crucial claims involving over 
seventy thousand public service jobs have so far not provided much 
reason to hope that basic differences will soon be resolved. 


Allin all not a record to write home about. As we have noted above, 
however, the incoming Government has promised to give new life to 
equality and equity legislation. We can only express the hope that in 
the coming year its actions will speak as loudly as its words. 
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PUBLIC EDUCATION 


If there is one area in which the Commission is not dependent on 
legislative or administrative amendments to fulfil its mandate it is the 
area of public education. Leaving aside the perennial question of 
inadequate resources, the challenge which faces any human rights body 
is to find better ways to develop the genuine respect for diversity on 
which all human rights depend. While Canada may pride itself on its 
support for tolerance and fairness, it clearly harbours other values that 
are not so easily reconciled with the Universal Declaration of Human 
Rights. With the quite limited means at its disposal, the Commission 
tries to make sure of four things as a result: 


that the public appreciates the point of what is being done to 
resolve allegations of discrimination, among other things by 
publicizing significant tribunal or court decisions; 


- that both organizations and individuals recognize what is 
required of them in cultivating an environment that is free of 
bias, harassment or intimidation; 


¢ that we work with other agencies and groups to amplify the 
human rights message and project it into the community in a 
form with which it can identify; and 


¢ that, above all, Canadians appreciate how the systematic 
protection of vulnerable individuals and groups contributes to 
our common values and helps to immunize our society against 
behavioral viruses that can cause painful damage. 


A FINAL WORD 


As the following chapters will illustrate, the array of human rights 
issues in Canada is unlikely to diminish in the foreseeable future. It is 
an old saying that “the devil is in the details”, and it would not be 
unfair to say that Canada in 1993 was a lot longer on self-righteous 
expressions of concern than on the development of detailed solutions. 
We have argued internationally for the need to strengthen human 
rights monitoring across the board. Something equivalent must also 
be undertaken to deal with threats to fairness and equity on our own 
doorstep, and we must continue to remind all Canadian authorities 
that it is by our own high standards that we must expect to be judged. 
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Nineteen ninety-three was billed as the International Year of the 
World’s Indigenous People. It is in the nature of years and decades of 
this kind that countries try to put their best foot forward. Although the 
demise of the Charlottetown Agreement — and its rejection by a 
majority of native Canadians — inevitably placed a damper on 
Canada’s efforts, particularly in the constitutional arena, both 
aboriginal and non-aboriginal Canadians continued to strive for more 
immediate practical improvements. It nevertheless remains the position 
of our Commission that the plight of native Canadians is by far the 
most serious human rights problem in Canada, and that failure to 
achieve a more global solution can only continue to tarnish Canada’s 
reputation and accomplishments. 


It is simply not possible to grapple with the many human rights issues 
that affect Canada’s aboriginal peoples today without acknowledging 
how deeply they are rooted in two very different perspectives on our 
entire cultural and economic history. The difficulty that we now face is 
not that those perspectives are compelled to run on parallel lines but 
rather that they have become part of a complex symbiosis which makes 
it all but impossible simply to separate the two. It is no doubt true, for 
instance, that the lives of many non-aboriginal Canadians have been 
enriched by the unilateral development, flooding, mining, logging and 
fishing of lands and waters that once served the aboriginal peoples. But 
it is hardly less true that many native lives have become, however 
involuntarily, intertwined with the contemporary economy that those 
activities in some ways represent. 


As a result, whether we speak of self-government or social services, 
land claims or employment equity, it is important not to think too 
simplistically. From the human rights standpoint, it has been apparent 
for decades that much of the discrimination suffered by Canada’s 
aboriginal peoples stems from a basic confusion about the nature of 
their equality with other Canadians. Paradoxically, despite the “special 
status” and segregation that are implicit in such instruments as the 
Indian Act, these arrangements have failed to protect native people 
who remain on reserves from the encroachment of alien values; and 
they have led others to seek a place in the Canadian mainstream where 
they have virtually no special protection at all. The task before us, 
therefore, is much more involved than merely rejecting the one-sided 
and paternalistic relationship that has hitherto been inscribed in law; 
what we have to do now is to bring about a truly serviceable 
partnership that does justice to the better elements of both traditions. 
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WAYS OF LIFE 


The Commission has tried to do its part in recent years to draw 
attention to the injustices and mismanagement that have undermined 
the human rights of native Canadians. We will continue to do so until 
there are more conclusive signs that a collective effort is underway that 
will genuinely renew the relationship. What the concentration on 
broader inequities may sometimes obscure, however, is that neither of 
the two main cultures involved is either static or homogeneous. While 
leaders deliberate about an ideal constitutional blueprint, life goes on. 
In the absence of an overarching design, all sorts of ad hoc and 
piecemeal accommodations come into being and the ideal of a 
comprehensive solution tends to fade toward the margin. 


If anything was needed to make the point that the lives of aboriginal 
peoples of Canada are anything but stagnant or monolithic, the 1991 
Census data did just that. The proportion of Canadians who identified 
themselves as having aboriginal origins rose by a staggering forty-one 
percent over five years, from a national total of some seven hundred 
thousand in 1986 to over a million in 1991. While a surge of this 
magnitude is clearly attributable in part to increased reporting rather 
than actual growth in the population, it is nevertheless evident that 

in almost all regions of Canada, aboriginal communities are 
predominantly young, growing and mobile. Unfortunately, youth and 
growth are not the only things contained in Statistics Canada’s analysis. 
As we have pointed out on numerous occasions, aboriginal rates of 
unemployment, disease, suicide, incarceration and abuse also far 
exceed the national averages. The significance of these data goes 
beyond such traditional questions as how to provide the essentials for 
communities living on reserves to raise the much larger and tougher 
issues of how genuine improvements can be realized across a whole 
range of aboriginal situations and what kinds of fiscal and economic 
interdependence they imply. 


THE ROYAL COMMISSION 


These are very much the kinds of issue that the Royal Commission 

on Aboriginal Peoples was established to try to resolve. The Royal 
Commission reported on its second and third rounds of hearings in the 
course of the year, hearings held between October and December 1992 
and between April and June 1993. After a fourth and final round at 
the end of the year, the Commission will have the prodigious task of 
digesting an enormous amount of testimony and research in order, in 
its words, “to develop integrated solutions that can resolve the current 
confusion surrounding such issues as Aboriginal governance, social 
development and economic renewal.” 
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Probably one of the toughest nuts that the Royal Commission has to 
crack lies in the question of how a self-governing approach to the social 
and economic well-being of aboriginal peoples will be financed across 
the great diversity of native communities and situations. A mere shift 
towards self-government will not of itself generate more effective 
means for meeting either the material needs or the human rights of 

the peoples involved. To appreciate the scope of these questions, it is 
sufficient to review some of the more important developments that 
have affected aboriginal lives in 1993. 


LAND CLAIMS 


The sheer size of Canada’s commitment to resolving aboriginal land 
claims was underscored by the signing last May of the country’s most 
important land agreement to date. The Nunavut Final Land Claim 
Agreement gives the 22,000 Inuit of the eastern Northwest Territories 
title to some 350,000 square kilometres of land and financial 
compensation in the order of $1.14 billion over 14 years. The Act to 
create the territory of Nunavut in 1999 received Royal Assent on 
June 10. In the words of the official announcement, this agreement, 
“reached after more than a decade of negotiations, is a modern day 
treaty which will provide certainty for Inuit and other Canadians 
respecting ownership and administration of land and resources in an 
area that covers one-fifth of the Canadian land-mass.” 


Also in May, an Umbrella Final Agreement was signed between four 
Yukon First Nations and the Federal Government. Although another 
ten aboriginal communities in the Yukon must still complete specific 
agreements, the culmination of some twenty years of negotiation 
provided just cause for celebration. Title to over 41,000 square 
kilometres of land will be transferred to a population of 8,000 
aboriginal people along with $242.6 million in cash compensation, a 
variety of other rental and royalty revenues, and guarantees of native 
participation in development and employment. No less significant from 
the standpoint of self-government, each of the four native groups 
concerned will have the power to enact laws for its citizens in areas 
ranging from culture and education to health and welfare services and 
the resolution of disputes outside the courts. At the same time, these 
agreements explicitly do not affect their ability to benefit from either 
the federal programs available to native people elsewhere or to 
“benefits, services and protection afforded other Canadians.” 


Provisions like these may prove to be crucial when the Royal 
Commission brings forward its global recommendations concerning 
self-government, self-sufficiency and the new relationship. One major 
source of confusion surrounding these issues is the exact nature of the 
relations among different orders of government that must flow from 
any reconfiguration of powers. In August, the Royal Commission 
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published a discussion paper, Partners in Confederation, that took the 
view that the inherent right of self-government is already guaranteed to 
the aboriginal peoples under the Constitution. At the same time it also 
pointed out that the right to self-government is not unfettered and must 
operate within the Canadian Constitution. Essentially this corresponds 
with the view we have expressed in the past: the inherent right to self- 
government must be agreed to exist; but more formal constitutional 
recognition of the fact would nevertheless contribute to the creation of 
a successful partnership. 


FIDUCIARY RESPONSIBILITIES 


The fact that Canada seems to be moving in the direction of aboriginal 
self-government in no way diminishes the responsibility that the 
Government of Canada at present has “to uphold the honour of 

the Crown” with respect to its fiduciary undertakings. As part of its 
acceptance of that responsibility, the Federal Government established 
the Indian Claims Commission of Canada in 1991 as an independent 
body of inquiry to examine grievances arising from such matters as 

the non-fulfilment of Indian Treaties. In August, that Commission 
reported on an inquiry begun in October 1992 into claims by two 
Saskatchewan First Nations that the Federal Government appropriated 
some thousands of square miles of their traditional lands in the 1950s to 
create the Primrose Lake Air Weapons Range. 


In reaching its conclusion that between 1954 and 1961 the aboriginal 
claimants were deprived of the best of their traditional lands, and of 
their livelihood, and descended into a cycle of desperation and poverty, 
the Commission could find no excuses for the Government of Canada. 
“A fiduciary is subject to the highest standards of conduct known to the 
law”, and the Government’s actions amounted to a repudiation of 
those standards. Nor should we delude ourselves that this was some 
isolated aberration; the pattern of arbitrary and undercompensated 
breaches of trust is clearly visible in many aspects of the old 
relationship between non-aboriginal and aboriginal Canadians. 


It continued to resurface in other ways in 1993. In April, the Royal 
Commission on Aboriginal Peoples heard testimony from Inuit families 
who were relocated from northern Quebec to the High Arctic in the 
1950s. An earlier report prepared for this Commission found that even 
by the official standards of the time, that particular exercise of the 
federal responsibility for native people was mismanaged. The fact 

that the Government has still not brought itself to apologize for the 
suffering that resulted from the relocation is bound to strike a 
dispassionate human rights observer as adding insult to injury. 
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The clash of cultures and the breakdown of the trust relationship was 
nowhere more apparent in 1993 than in the Innu communities of 
Labrador, most notably in the traumatized community of Davis Inlet. 
In response to representations from Innu leaders in 1992, this 
Commission asked the Dean of Common Law at the University of 
Ottawa, Donald McRae, to investigate certain aspects of their 
treatment by the governments of Canada and Newfoundland. When 
the resulting report was published in August 1993, it reached several 
major conclusions: 


¢ that the Government failed to assume its constitutional 
responsibility for the Innu when Newfoundland joined Canada 
in 1949; 


¢ that, as a result, the Innu communities of Labrador have not 
received the “same level and quality of services” as other 
aboriginal peoples in Canada; 


* that the Mushuau Innu have been subjected to three relocations 
since 1947, with “disastrous consequences for them”; and, 


that there has been a persistent failure since 1967 either to 
provide the Innu with the living conditions they were promised 
when they moved to their present location at Davis Inlet or to 
remedy such fundamental deficiencies as the lack of running 
water or a sewage disposal system. 


It is impossible, when reading about these breaches of the federal 
stewardship and the social problems to which they have contributed, 
not to detect signs of differential treatment, however unintentional. 
The buck-passing that has been visited on the Innu for generations 
would long ago have provoked public outrage if it had happened to 
non-native Canadians. 


BREAKING THE MOLD 


With hindsight one can see that the whole idea of the federal 
stewardship over aboriginal peoples — and its manifestation in the 
Indian Act and a Department of Indian and Northern Affairs — has 
been an attempt to rationalize and legitimize the relationship between 
colonizers and colonized. As such it can be criticized on several counts: 
first, that even in principle it was paternalistic; second, that as often as 
not it failed on its own terms; and, finally and perhaps most 
importantly, that it could not hope to last. 


When at the heart of the old relationship one finds an Indian Act 


regime that in many ways segregates aboriginal peoples and undercuts 
their traditional ways by creating social dependency, one can almost 
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predict the difficulties that both communities are faced with today. 

On the one hand, the economic desolation of many reserves has 
encouraged an outflowing of native people looking for a way out while, 
on the other, belated revisions to the Indian Act have enabled other 
aboriginal people to register themselves for such benefits as may be due 
to them as Status Indians. 


The effects of dislocation are most obvious for aboriginal people who 
live in urban centres, although the problem is not confined to them. 

It is true, as a Royal Commission report on Aboriginal Urban Issues 
made clear this year, that Canada’s native population is increasingly 
urbanized and that for many of these people the city has little to offer 
except hardship, discrimination and cultural alienation. Nor, of course, 
does the diversity of the urban aboriginal population lend itself to the 
creation of new, self-supporting communities. To further complicate 
the situation, these people must depend for outside help on provincial 
and municipal authorities for whom, in most cases, they are simply part 
of the general population. 


A mere listing of the ills that attend on many aboriginal people in 
urban settings makes it all too clear that something more systematic 
must be done to enable them to regain some hope, community and 
purpose in a tough and rapidly changing environment. The Royal 
Commission-sponsored National Round Table that reviewed the 
problem felt that questions of jurisdiction and organization were 
fundamental to any solutions. Neither the old classifications of 

native peoples associated with the Indian Act, nor the crumbling 
administrative structures that have derived from it, nor even the variety 
of cultural and political conditions that exist among the people 
themselves suggest that real solutions can simply be patched together. 
The Round Table’s discussions of new forms of native affiliation and 
self-government, of “status-blind” access to funding and services, and 
of the need for “a clear urban representative body that is heard by 
government”, all give some idea of the way that things must go. 


In the meantime, however, the fall-out from a status-based system 
continues to produce other headaches for those who are still subject to 
the Indian Act regime. It has been almost nine years since Parliament 
amended the Indian Act to ensure that Indian men and women were 
treated equally in matters relating to their registered status. These so- 
called C-31 amendments have resulted in over 90,000 aboriginal women 
and children becoming registered since 1985. But the reintegration of 
Indian women into reserve communities has been painfully slow, 
hampered both by the chronic lack of adequate housing and 
infrastructure and by the sometimes less than welcoming attitudes of 
the communities themselves. Some communities have launched court 
actions to overturn the 1985 amendments, citing the need to protect 
collective aboriginal interests. For our part, while we recognize the 
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need to balance individual and group interests, we cannot accept that 
the rights of aboriginal women to substantive equality in the day-to-day 
lives of their community must be sacrificed to an allegedly superior 
claim. Any system of aboriginal self-governance which failed to 
recognize the inherent equality of all its citizens would be a 
contradiction in terms. 


SYSTEMS OF JUSTICE 


A Royal-Commission-sponsored Round Table on Aboriginal Peoples 
and the Justice System met in Ottawa in November 1992 and issued its 
report this year. While some of the areas of conflict and breakdown in 
this area have been common currency in recent years, the Round Table 
took the encouraging view that reforms are not just urgent but 
attainable. Most of the participants appeared to share the analysis of 
Patrick Macklem of the University of Toronto that “neither the current 
distribution of legislative authority nor the judicature provisions pose 
any serious impediment to the establishment of a separate or parallel 
system of justice for Aboriginal people .. .” There is, however, much 
work to be done before such a possibility is realized. Nor is everyone 
persuaded — as we have noted above — that parallel systems will 
necessarily afford greater social protection to vulnerable groups such as 
women and children. 


That some forms of aboriginal justice do work was the most important 
sub-theme of the Round Table. The conference heard reports from a 
variety of settings, from the Northwest Territories and British 
Columbia to Ontario and Quebec, that suggest that locally organized 
instruments of justice can at least raise the sense of community 
participation in the handling of offenses and better accord with the 
values of reconciliation on which many traditional native systems are 
based. The Round Table acknowledged, however, that many gaps of 
knowledge, practicality and confidence remain to be narrowed before 
comprehensive reforms can be brought about. 


HEALTH 


This was perhaps even more true in an area that bears directly and 
intimately on the life of every aboriginal Canadian: the area of personal 
and social health. This too was the focus of a National Round Table 
conducted under the auspices of the Royal Commission. It is no easy 
thing to get beyond the horrendous symptomatic data on mortality and 
morbidity that have now accumulated on this subject. But if healing in 
the broadest sense is to become the foremost objective of a renewed 
relationship, we need to understand the underlying causes as well as the 
extent of these phenomena. No doubt continuing anomalies in the 
relationship between non-native authorities and native communities 
has done much to undermine their cultural systems. To what extent the 
return of effective self-determination and the revaluation of traditional 
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native practices can, between them, restore the general wellness of so 
many people it is not possible to predict, but clearly the pursuit of 
well-being must pass substantially along that road. 


REPRESENTATION IN EMPLOYMENT 


Canadians have known for a long time that the plight of many 
aboriginal peoples is compounded by under-employment and 
joblessness. In the first-ever survey of native work, earnings and 
education, released by Statistics Canada in September, we were 
provided with a clinical close-up of these phenomena. Not only was 
the unemployment rate of aboriginal Canadians two and a half times 
the national average but, of those who did have paying jobs, seventeen 
percent had an annual income of less than $2,000. Native people 
looking for work reported that there were few or no jobs available to 
them, and about forty percent found that their education or experience 
failed to match the jobs they could find. 


In 1993, neither federal employment equity legislation nor native 
training schemes appeared to make much headway in responding to 
this state of affairs. Such increases in the employment of aboriginal 
people as were reported were due in good part to additional self- 
identification among existing employees. Even so, the total job share 
for aboriginal people was one percent of a total workforce of over six 
hundred thousand, well below the availability estimate of 2.1 percent 
provided by the 1986 Census, let alone the 1991 estimate of three 
percent. Furthermore, wages for native men and native women were 
fourteen percent and eleven percent less than the average salaries for 
all men and all women. 


At first blush, the figures for aboriginal employment in the federal 
government itself may look more encouraging, but overall growth over 
the last six years has been a miserly 0.2 percent from 1.8 percent to 

2.0 percent. Moreover, when the Department of Indian and Northern 
Affairs is removed from the calculation, the remaining seventy-eight 
federal departments and agencies can only muster a total of fewer than 
four thousand aboriginal employees — a proportion of 1.7 percent for a 
native workforce that is over three percent of the overall Canadian 
workforce. One cannot feel very sanguine about promises of more self- 
government and improved development for native peoples while the 
present regime does so poorly on its own terms. 


If being disabled seems somewhat remote from the personal experience 
of many Canadians, the latest Census figures reveal that disability 
touches far more of us than we may realize. Over four million 
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Canadians, or sixteen percent of the total population, identified 
themselves as having some degree of disability in 1991, and more than 
eight hundred thousand reported severe disabilities. The increase over 
1986 — some 845,000 in all — is largely attributable to three factors: 
better enumeration, an ageing population, and an environment in 
which individuals with disabilities are more comfortable about 
identifying themselves. Whatever the reasons, however, the very 
substantial numbers involved mean that the potential for discrimination 
on those grounds becomes much easier to comprehend. 


The new figures also draw attention to particular problems in education 
and employment. About one in five disabled people of working age 
were found to have only an elementary education or less, compared 
with one in twelve of the general population, and only six percent had 
obtained a university degree, compared with fourteen percent for the 
remaining population. More than half of all individuals with disabilities 
between the ages of fifteen and sixty-four were either unemployed or 
outside the workforce altogether; and of those who were unemployed, 
a significant proportion believed they had been refused employment 
because of their condition at some point in the last five years. As if this 
picture were not gloomy enough, the Parliamentary Committee on 
Human Rights and the Status of Disabled Persons produced a report in 
1993 called Completing the Circle that showed that the incidence of 
disability in native communities is two to four times the national 
average and that significant proportions of the disabilities concerned 
are either congenital or due to accidents. 


LEGISLATION 


We have already drawn attention to the pattern of promise and 
inaction that has been turning the Canadian Human Rights Act 

into something of a legislative antique. A particularly unfortunate 
illustration is the Federal Government’s long-unfulfilled commitment 
to legislate a clear duty to accommodate people with disabilities, as well 
as other groups with special needs. Arguments to the effect that this 
would place an immoderate burden on employers have little or no 
foundation in fact. United States data elicited by the President’s 
Committee on Employment of People With Disabilities suggest to the 
contrary that about half of any required accommodations to the 
workplace can be made for under fifty dollars, and that more than two- 
thirds cost less than five hundred. This does not mean that there are 

no costly accommodations, but all told they do not represent a bad 
investment, especially as many employers themselves acknowledge 
that the returns will, over time, far outweigh the costs. 


Meanwhile, when proposed amendments to the Human Rights Act 
died on the Order Paper this year, many of those representing people 
with disabilities were not inconsolable. The proposed amendment on 
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reasonable accommodation, for instance, was too vague and would 
have introduced an undefined notion of “operational effectiveness” as 
a legal defence against the obligation to accommodate. With this kind 
of shield available, it is conceivable that even minor accommodations 
could be presented as endangering an organization’s profitability and 
competitiveness. We also share the belief that the amendments were 
seriously off-base in offering a blanket exemption to the Armed Forces. 
The so-called universality of service principle — that all who serve in 
the military, in whatever capacity, must be judged against the physical 
standards that might apply in combat situations in time of war — 
effectively excludes from military service many good candidates with 
relatively insignificant disabilities. 


That legislative initiatives may also do more to restrict opportunities 
than to expand them is hardly news. This may well be the case with 
revisions to the Immigration Act Regulations that would determine the 
medical admissibility of people wishing to immigrate to this country by 
means of a formula to calculate whether or not they would cause or 
might reasonably be expected to cause “excessive demands” on 
Canada’s health or social services. We, of course, accept the need to 
have regard to the public purse, but this procedure seems to us unduly 
rigid; what matters in determining admissibility is that each case be 
evaluated individually and in context. 


ACCESSIBILITY 


Accessibility is to disability what ice is to hockey — if you don’t have it 
you can’t play. The idea of full and unconditional access for people with 
disabilities has been generally well-received for a generation or more, 
but that has not made its realization either automatic or uncontested. 
More often than not, accessibility has been treated as an administrative 
after-thought, to be tackled only when one runs out of other more 
pressing things to do. There are, however, occasional examples of what 
can be achieved by government departments and agencies when 
commitment to principle is matched by constructive action. 


The political drama of elections naturally overshadows the enormous 
efforts behind the scenes to ensure that they run smoothly. The latest 
federal election was, however, a showcase of imaginative ways of 
accommodating the needs of individuals with disabilities in the 
electoral process. Those that have followed this issue will also know 
that this has not been achieved overnight; the question of universal 
access goes back to the 1984 election and beyond. But it was only in 
May that a number of amendments to the Elections Act at last received 
Royal Assent. They included the introduction of a mail-in ballot for 
those who cannot readily make use of local polling stations and the 
repeal of a section of the Act which previously disenfranchised 
individuals with mental disabilities. The results which Elections Canada 
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has achieved in explaining these changes and in tackling the issue of 
accessibility have made it a leader in the field and demonstrated in the 
process that, given the right frame of mind, little is either impossible or 
unduly burdensome. 


Revenue Canada’s commitment to finding solutions rather than 
offering excuses also deserves recognition. As part of a settlement 
agreement with a complainant, the Department agreed in 1990 to 
provide taxation information and services in a form accessible to 
people with disabilities. Since this commitment was made, the number 
of requests for information in this form has continued to grow and this 
year exceeded one thousand. A number of advocacy groups for the 
disabled have praised the department’s efforts and its willingness to 
consult with disability organizations. 


The Commission was similarly heartened by the reaction of Bell 
Canada to concerns expressed by the Canadian Association of the 
Deaf. At a meeting that we organised, the two parties discussed at 
length Bell’s original intention to remove the public pay teletype 
machine (TTY) for people with hearing impairments that had been 
installed at Terminal 3 at Toronto’s Pearson International Airport. Bell 
not only agreed to retain the TTY but also undertook to install the 
system at Ottawa International and Terminal 2 at Pearson. As a 
bonus, the company pledged itself to carry out a more comprehensive 
assessment of its services for deaf and hard of hearing customers. The 
results will be awaited with great anticipation. 


We also welcome a decision taken by the Canadian Radio-Television 
and ‘Telecommunications Commission this year to overrule a proposal 
by several phone companies to remove or significantly limit the present 
exemption for visually impaired, disabled or elderly customers from 
paying directory assistance charges. This Commission and a number of 
groups representing people with disabilities appealed to the CRTC to 
have the exemption left in place. The point was made that blind and 
visually impaired Canadians have no choice but to use directory 
assistance if they wish to have access to the phone system at all. The 
CRTC agreed, and many people with disabilities were considerably 
relieved. 


Our 1990 survey of the accessibility of government facilities across the 
country checked some thirty-two government facilities against the 
Barrier-Free Design Standard of the Canadian Standards Association 
and found all of them wanting. We were therefore encouraged when 
Treasury Board put out a revised policy on accessibility that required 
all facilities leased or owned by the federal government to be brought 
into conformity with the CSA standard by 1995. It remains to be seen 
how many departments make this deadline. There is no disputing that 
times are tough in the public service, but it would be disappointing 
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to the Commission, and even more disappointing to people with 
disabilities, if accessibility for those who are least able to help 
themselves were to become a victim of bureaucratic belt-tightening. 


The Commission will write to the departments and agencies that took 
part in the 1990 survey to find out what actions they have taken to 
bring their facilities up to par. However, our surveys are at best small- 
scale, and the time has come for a more comprehensive analysis. After 
writing to the Office of the Auditor General in November, we were 
pleased to receive a commitment from that agency to review the 
progress made by departments towards refitting government buildings 
to accessibility standards by 1994-95. The Parliamentary Committee 
on Human Rights and the Status of Disabled Persons has also 
recommended a comprehensive review of federal legislation, 
regulations and guidelines dealing with this issue. The ultimate goal is 
to develop a national accessibility standard that would be applicable in 
all Canadian jurisdictions. Acceptance of a nation-wide building-code 
standard, as distinct from the patchwork of different measures we now 
live with, would go a long way towards removing the present confusion 
about what it means for facilities to be barrier-free. 


Our accessibility survey of various bank and Canada Post facilities in 
1992 led to a generally favourable assessment. Although none of the 
facilities we looked at was entirely without problems, the overall 
standard of performance was quite high. Since that time, various banks 
have issued advertisements to make it clear that people with disabilities 
are valued customers and that efforts to provide better services are 
proceeding. We also note that the banks are developing adaptation 
plans to deal with some of the physical barriers identified in our survey: 
the inaccessibility of many automated teller machines and the height of 
counters, for instance. We will continue to monitor their progress on 
this issue. 


The response from Canada Post has been less convincing. Although we 
have received several assurances that a long term action plan is being 
developed, complete with specific targets and dates, we have been 
provided with no evidence of a concrete attempt to deal with specific 
accessibility problems. Meanwhile, the Commission continues to 
receive complaints from disabled customers that many Canada Post 
facilities are not accessible, especially those in rural areas or in 
pharmacies and corner stores. 


Similar problems have marred the follow-ups to two other Commission 
surveys dealing with the availability of government publications in 
alternate formats and TTYs in federal offices. We found, for example, 
that Treasury Board communications policy still does not make it 
mandatory that publications be available in alternate formats. Even 
though some departments have made efforts on their own account and 
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the Board is attempting to ensure that they do provide such services, it 
takes no genius to predict, given the current fiscal environment, that 
actual provision of alternate formats will depend on the importance 
each department happens to attach to the issue. On a more positive 
note, a decision by the National Library of Canada to produce a 
bibliography of all federal publications available in alternate format 
from 1981 to 1992 was understandably welcomed by the disabled 
community. 


In following up on the availability and working condition of TTYs, the 
Commission found that only modest improvements had been made. 
Despite assertions that these services were up and running, there were 
problems across virtually all government agencies and in all regions of 
the country. Departments now have the machines, but many have no 
trained personnel to answer them. In 1993, for purposes of comparison, 
we also sampled some private sector organizations: two-thirds of the 
TTYs called answered first time, a response rate significantly higher 
than for government bodies, where the figure was less than half. While 
this is encouraging, it has to be said that a larger percentage of private 
sector companies offer no TTY service at all. Disabled consumers are 
thus given the unfortunate choice between a promise of service that 
does not work from the government or a more efficient but much more 
limited service from the private sector. 


TRANSPORTATION 


Unlike other working Canadians, people with disabilities are often left 
at the curb when it comes to getting to the job. But the issue goes much 
deeper than that. Transportation is a key to full participation in our 
society: it enables people with disabilities to go to the ball game or the 
theatre, visit friends and family, go on holiday and travel to distant 
places — in short, to enjoy the activities that most people can take for 
granted. 


This point has been hammered home for years. Statistics Canada 
indicated in 1990 that as many as two hundred thousand disabled 
individuals over the age of fifteen had had trouble travelling by 
airplane, bus or train. Finally, after five long years, the proposed 
Regulations on the Terms and Conditions of Carriage of Persons with 
Disabilities are to come into effect in January 1994. Their main purpose 
is to ensure that services are provided to people with disabilities in a 
uniform manner, and to require carriers to accept an individual’s 
determination of whether he or she is able to travel without an 
attendant. They also deal with such questions as how the disabled 
traveller is to be identified, prior notification of special needs, the level 
of assistance to be provided at different stages of a trip, procedures for 
the transfer of passengers from wheelchairs to aircraft seats, and the 
transportation and stowage of such aids. 
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Last year we welcomed the commitment to finally deal with the issue of 
attendant fares. The relevant amendments to the Air Transportation 
Regulations were published officially by the National Transportation 
Agency in September, 1993. Their intention is to put to rest the 
long-standing issue of whether a disabled traveller who requires an 
attendant should be required to pay an additional charge. As published, 
the regulations propose that a traveller be charged an additional 
twenty-five percent when accompanied by an attendant. This is 
presented as a compromise between the wishes of the airlines, who 
until now charged an additional fifty percent, and the position of 
disability groups, which have consistently argued that no additional 
charge should be levied. We agree with the latter, especially in light of 
evidence that any costs to the airline industry would represent an 
extremely small fraction in a 7.5 billion dollar industry. 


The accompanying Attendant Fare Regulations propose that 
individuals with certain disabilities or who are more experienced in 
dealing with their disability should not require an attendant. The 
disabled community argues that this is a matter for the individual to 
decide and that to exclude any broad category of disability based on 
general assumptions is not consistent with the principle of self- 
determination. The regulations assume, for instance, that within a year 
of becoming blind or paraplegic a person will no longer need an 
attendant, a rather sweeping generalization. Paraplegics who have good 
upper body strength may not require an attendant; many others will, 
however. It seems that the NTA may be prepared to compromise and 
allow a disabled passenger to travel with an attendant at the reduced 
rate if medical proof is provided indicating that this is necessary for 
safety reasons. 


This is not the first time that the NTA and the disabled community 
have come to different conclusions about the impact of these 
regulations. They have also not settled the issue of who should 
determine how to accommodate individuals who may need more than 
one seat because of the nature of their disability. Still unresolved too is 
the question whether individuals with a disability may choose their own 
attendant or appeal a carrier’s decision not to recognize their choice of 
attendant. 


The Parliamentary Standing Committee on Human Rights and the 
Status of Disabled Persons commented in a June report on the failure 
thus far to oblige carriers to eliminate undue obstacles, thus leaving 
disabled people with little option but to seek redress either through 

the Charter or human rights complaints. As the Committee observed, 
various disabled persons units, directorates and secretariats that dot 
the federal administration operate too much at the margin of their 
respective departments. The Committee also took note of the Treasury 
Board’s and the Privy Council Office’s propensity to veto decisions and 
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recommendations of the National Transportation Agency even when 
they have been arrived at after lengthy consultations with the public. If 
similar initiatives are to end up in the central agency graveyard for lack 
of real commitment it is difficult to believe in the much-touted National 
Strategy as a vehicle for overcoming issues of concern to the disabled 
community. 


REPRESENTATION IN EMPLOYMENT 


The Parliamentary Committee also reported this year on the 
effectiveness of recent measures to improve the integration and 
equitable treatment of disabled persons in all sectors of society. Despite 
a great deal of superficial government activity, it concluded that 
disabled people are still barred in many ways from full and equal 
participation in employment. Over one million working-age people 
with disabilities are not in the labour force at all, and according to 
evidence presented to the Committee some sixty percent of working- 
age Canadians who have a disability have an income of less than 

ten thousand dollars a year. Such a waste of human potential is both 
inexcusable and improvident. The essential rationale behind the 
Americans with Disabilities Act, that the costs of employment and 
accommodation initiatives are significantly less in the long run than a 
system that maintains a sub-population dependent on various forms of 
government assistance, is one that applies just as much in the Canadian 
setting. 


The Parliamentary Committee’s March report, As True as Taxes, also 
pointed out that people with disabilities who benefit from income 
support while taking a job will more than likely lose free access to a 
range of services, including drugs and technical devices that are 
essential to their well-being. Furthermore, people with disabilities who 
accept a job need to know that it is for a reasonable term, that the 
rewards will exceed the cost of services required to deal with their 
disability, and that it will leave them some money to live on. If the 
system is such that an individual’s well-being is in effect threatened by 
the opportunity of employment, then the system must be changed. 
Moreover, if the Government really intends to remove existing 
disincentives to the economic participation of disabled people, its first 
course of action will be to ensure that the relevant social, economic and 
tax policies speak with one voice to that effect. 


The combined performance to date of departments, agencies, Crown 
corporations and other employers in the federal domain is not 
inspiring. The representation of people with disabilities in organizations 
covered by the Employment Equity Act in 1992 was 2.5 percent, and 
for the Public Service 3.0 percent. Both compare poorly with the 1986 
labour force availability estimate of 5.4 percent, let alone the 1991 
figure of 6.5 percent. In the last six years virtually no progress has been 
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made by disabled people under the present Employment Equity Act 
and even less within the Federal Government. The new Government’s 
electoral platform contained promises to reinvigorate the present 
employment equity strategy, and this will certainly be helpful, but it is 
becoming increasingly clear that the situation experienced by those 
with severe disabilities in Canadian society will require something more 
than a revamped employment equity structure. The statistical evidence 
is disturbing in the extreme: of the well over three hundred thousand 
Canadians between the ages of fifteen and sixty-four who indicated a 
severe disability in the 1991 Census, some seventy-five percent were 
outside the labour force and dependent on social assistance. Those who 
were actively seeking employment had an unemployment rate of just 
under thirty percent, or nearly three times that for people without 
disabilities and substantially higher than the comparable figure for 
1986. Furthermore, many of those with severe disabilities are employed 
only on a part-time basis and in low paying jobs. 


To put the matter simply, the gap is widening between those with 
minor or moderate disabilities and those with severe disabilities, and it 
is time that the needs of the latter were examined and incorporated 
more specifically in government policy and legislation. As an example 
of the possibilities, a leading disability advocate has pointed to the 
German system as one that deals more effectively with the special 
employment difficulties experienced by those with severe disabilities. 
Essentially, it places a levy on all public or private employers with a 
workforce of more than sixteen people who fail to employ a given 
proportion of people with disabilities. The levy is then ploughed back 
into programs designed to increase employment opportunities for those 
who are still not fully included. What is most appealing about this 
approach is that it allows extra credits for companies that employ 
individuals with more severe disabilities. Similar systems have been 
tried in Japan, France and the Netherlands. While this approach 
remains untested in a Canadian setting, its ability to spotlight 
employers who do little in this area while rewarding those who take 
their responsibilities seriously is attractive. 


DRUG TESTING 


Under the Human Rights Act, dependency on drugs is a disability and 
actions by employers that try to ferret out or discipline employees who 
are drug-dependent, or are perceived to be so, may therefore give rise 
to discrimination. Our position on drug testing has been stated many 
times. We believe that there is no sustainable argument to support 
across-the-board testing of entire industries or broad categories of 
employees. This position is based upon three facts: first, there is no 
evidence to suggest that Canadian society has a serious drug problem; 
second, there is even less indication of such a problem among those 
with full or part-time employment; and, finally, drug tests are not a 
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reliable indicator of safe performance in the here-and-now — at best 
they show only that an employee may have used a particular drug at 
some point in the past, perhaps several weeks before. Better 
supervision would be both more efficient and more effective in 
ensuring that employees are not under the influence of drugs while on 
the job, rather than seeking will-o’-the wisp evidence of potential drug 
dependency. Such hands-on evaluation also enables the employer to 
identify employees who are experiencing other problems that might 
create a safety crisis, such as alcohol dependency, abuse of prescription 
or non-prescription medicines, stress and fatigue, none of which is 
determined by the arbitrary message-in-a-bottle approach that is the 
focus of actual drug-testing programs. 


Many of these arguments are at present under review by a Human 
Rights Tribunal which is looking into the drug testing program of the 
Toronto-Dominion Bank. The Tribunal has already heard the Bank’s 
argument that drug users are more likely to associate with criminal 
elements and are therefore more susceptible to criminal influence that 
might lead to blackmail and perhaps theft. The response of many 
observers is that, even if this were so, an individual’s susceptibility 

to that kind of influence is unlikely to be predicted from a pre- 
employment drug-test. In practice, the effect of applying such a test to 
all candidates for employment is to lay them open to further inquiries 
into their off-duty behaviour and to potential discrimination in 
employment on the grounds of perceived drug dependency, whether or 
not it has any discernible relation to their performance on the job. 


The Canadian Armed Forces also pursued their drug testing program 
this year by taking urine samples from some 5,500 military personnel. 
The results showed that CAF members were no more likely to use 
illicit drugs than people in the general population. Some 1.3 percent of 
those tested had taken an illicit drug at some point in the recent past, 
nearly always cannabis, while only a tiny percentage (0.02% ) were 
found to have used cocaine. When one sets the cost of conducting these 
tests beside the usefulness of the results, the rationale for continuing 
this intrusive practice looks thinner than ever. The Commission does 
not condone the use of illicit drugs, but we continue to oppose attempts 
to identify the one percent who may be perceived to be drug dependent 
by invading the private lives of the ninety-nine percent who are not. 
The results of such an exercise have not been shown to be a valid way 
of identifying employees who could be a public safety hazard. 


AIDS 


Of the many disabilities that may give rise to suspicions of 
discrimination, few are more sensitive than HIV infection and AIDS. 
The reasons, of course, are not far to seek, given that the virus is 
generally transmitted through sexual activity, drug injection or tainted 
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blood. But if our public institutions are much more aware of AIDS 
issues than they used to be, they have not necessarily discovered how 
best to deal with the health problems themselves, let alone the human 
rights implications. 


Funding 


The National AIDS Strategy announced in 1990 committed the federal 
government to act in the areas of education and prevention, research 
and care, and treatment and support. When that strategy was renewed 
in March this year, the Minister responsible said that the $37.3 million 
per annum that had been allocated in Phase I would be increased to 
$43.2 million a year for each of the five years of Phase I, from 1993 

to 1998. While this is a substantial increase, it is well short of the 

$55 million a year that the Parliamentary Ad Hoc Committee on AIDS 
had earlier judged necessary to sustain the present strategy. Everybody 
recognizes that money is tight, but a case can certainly be made that the 
larger our investment in preventing the spread of AIDS at this point, 
the smaller the health and other costs will be in future. 


AIDS in Prisons 


Among the settings that have become particularly conducive to the 
transmission of AIDS are our prisons. The Correctional Service of 
Canada has therefore taken a useful precautionary step by making 
condoms available to inmates, but more needs to be done to reduce the 
health risk. Studies of jails in British Columbia and Ontario continue to 
show a strong link between the use of needles to inject drugs and the 
spread of HIV. This can only reinforce the suggestion we have made in 
earlier reports that, at a minimum, needle cleansing agents should be 
made available to inmates. Last year, the Solicitor General created an 
Expert Committee on AIDS and Prisons to assist the Government 

in protecting the health of inmates and staff and to prevent the 
transmission of HIV in federal correctional facilities. The Committee 
has now presented comprehensive recommendations, a number of 
which are similar to those we have put forward in the past. Besides 
endorsing the general principle that inmates should have the same 
access to preventive and other health measures as the general public, 
the Expert Committee has also stressed the importance of better 
education and the specific need for inmates to have “access to bleach, 
condoms, dental dams and lubricants in regularly frequented 
locations.” We trust that the Government will carefully consider and 
implement these and other worthwhile recommendations of the ECAP 
working group. 


A Case for Compassion 


Last year we reported that we were awaiting the decision of a Human 
Rights Tribunal in Simon Thwaites’ complaint against the Canadian 
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Armed Forces. Mr. Thwaites had been released from the Armed 
Forces after it came to light that he was HIV positive. The Tribunal 
heard the case this year and found in favour of Mr. Thwaites. It - 
concluded that 


the CAF did not go far enough and did not do what it could to 
reasonably and properly assess Mr. Thwaites. It also failed to 
make a full assessment of his condition and determine whether he 
was exposed to risks significantly greater than the usual risks for 
those who are not disabled of going to sea and being remote from 
hospital facilities and specialist care should an unexpected 
medical emergency arise. In essence, the Forces’ Career Medical 
Review Board decision to dismiss him was not based on the most 
authoritative and up-to-date medical, scientific and statistical 
information available. 


The Canadian Armed Forces were ordered to pay Mr. Thwaites 
$152,000 in compensation. By this time he had fallen into a difficult 
financial situation and was in need of the monetary award. However, 
the Armed Forces chose to appeal the decision; and they not only 
applied to the Federal Court to stay the Tribunal’s order, but further 
requested that Mr. Thwaites not be allowed to benefit from the award 
while the case was under appeal. In rejecting the latter application, 
Judge Jean-Eudes Dubé of the Federal Court observed that 

Mr. Thwaites “should be allowed to live his remaining days in dignity.” 
The award was therefore to be paid pending the appeal, which will be 
heard early in 1994. 


October, 1993 saw the passing of a man whose life was an example to 
those who strive for a more decent society. Wilson Head was born in 
Georgia in 1914 and immigrated to Canada in 1959. In 1975, he founded 
the Urban Alliance on Race Relations, which is still among the leading 
organizations working for social justice in this country. One of the more 
important projects that he undertook was a study of discrimination 
against blacks for Nova Scotia’s Marshall Inquiry. In his report, he 
wrote: “It should be apparent that a democratic society faces a cruel 
dilemma when it promises equal opportunity to all, and yet a 
considerable portion of its population suffers from discrimination based 
on its racial classification.” The challenge for Canada remains as it was 
during Mr. Head’s lifetime, to find new and practical ways to translate a 
commitment to equality into a social reality. 


A CRUEL DILEMMA 


That “cruel dilemma” has a way of becoming more acute when 
standards of living are at risk; when times are hard and the world 
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unstable, ethnocentrism of every kind is more easily exacerbated or 
exploited. Canada witnessed several events in 1993 which, though 
isolated, were nevertheless disturbing. Throughout the year, racist 
organizations continued their efforts to evade the law and operate 
telephone “hate-lines” in several cities. Some of these groups were also 
reported to be undertaking paramilitary training in the Maritimes and 
Ontario. A few apparently random but brutal assaults were carried out 
against members of visible minorities. There were several suspicious 
fire-bombings in British Columbia. Crosses were burned and racist 
leaflets left on people’s windshields in Ontario. The Ku Klux Klan 
marched in full regalia in Quebec’s Eastern Townships. Skinheads tried 
to push a black woman onto the Metro tracks in Montreal. Anti-black 
pamphlets were handed out in Halifax school yards. And synagogues 
were vandalized in Montreal. 


In some ways more disquieting were the revelations of racist behaviour 
among some of Canada’s soldiers, including individuals assigned to 
peacekeeping duties in Africa. Seeking to maintain their reputation for 
impartiality, the Canadian Armed Forces have taken action against 
those involved and begun the development of a more effective anti- 
racism policy and program. Clearly, it is not enough to react to media 
reports and violent incidents after the fact; initiatives to deter racist 
behaviour are a necessary aspect of professional development for our 
service personnel. A more comprehensive anti-racist approach, 
together with better screening, should help to ensure that Canadians 
in uniform are prepared to uphold the basic values of tolerance and 
equality in the line of duty. 


Other Canadians in uniform — members of police forces — were also 
criticized by community groups for allegedly insensitive or racist 
behaviour during 1993. Questions have continued to be raised about 
shootings involving visible minority suspects, but accusations of police 
prejudice are by no means limited to such extreme situations. Amnesty 
International has expressed concern about the kicking and punching of 
two Chinese-Canadians by Vancouver police during a 1992 raid. Visible 
minority women in the Toronto area allege that they were subjected to 
degrading strip searches. An officer with the Toronto police has been 
identified as a member of the white supremacist Heritage Front. And 
the RCMP have had to apologize and pay compensation to an Inuit 
woman who was arrested and taken on an eight-day journey through 
several jails in order to act as a witness at the trial of a man who had 
raped her. 


To be fair, it must also be said that several police forces have made 
significant efforts to improve their performance in the area of race 
relations. The Royal Canadian Mounted Police, for example, have lent 
support to the operations of the Canadian Centre for Police Race 
Relations and have published a booklet for employees and the public 
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to demonstrate their commitment to diversity. They have also given 
full cooperation to employment equity reviews initiated by the 
Commission, acknowledging that the present representation of visible 
minorities in the RCMP remains much too low. 


Measures like these help to relieve tensions but a more assertive effort 
to combat hate crimes is needed to reassure Canadians that the 
authorities view offenses motivated by bigotry as particularly serious in 
a democratic society. As we have recommended in earlier reports, it is 
especially important that allegations involving the police — and for 
that matter the Armed Forces — be dealt with in an objective and 
independent manner which entirely eliminates any suspicion of 
whitewashing. 


RESPONDING TO HATE 


How society should deal with manifestations of overt racism sooner or 
later raises the matter of freedom of speech. On the whole, Canadians 
respect a person’s right to express any opinion, however absurd or 
offensive it may be, because censorship is accepted as having grave 
consequences for personal liberties and democratic society as a whole. 
At the same time, we are also committed to upholding the principles of 
mutual respect and protection of minorities. The conflict is clear and 
leaves many people puzzled as to how far our laws should go to ensure 
that individuals and minority groups are not stigmatized or endangered 
by the untrammelled exercise of free expression. 


We all recognize, of course, that no freedom is absolute: each person’s 
liberty is limited in that it must not infringe on the rights of others. 

The usual illustration is the ban on falsely yelling “fire” in a crowded 
theatre. Graphic as that illustration may be, however, it is not all that 
pertinent. Shouting “fire” obviously creates an immediate danger while 
name-calling or racial theorizing usually does not. In practice, different 
countries have adopted different legal attitudes on this matter. In the 
United States, it is generally acknowledged that the freedom of speech 
that is guaranteed by the First Amendment should not be limited 
strictly as a function of the potential damage it may bring about to 
particular groups. On the other hand, Canada, the United Kingdom, 
France and a number of other European countries have followed a 
somewhat different tradition and enacted legal restrictions against 
speech that promotes racial hatred, not only when it involves a direct 
incitement to violence, but also insofar as it “wilfully promotes hatred 
against any identifiable group”, to quote the Canadian Criminal Code. 


Even if most Canadians would agree that some restrictions on harmful 
speech are justified, the problem remains whether the prosecution of 
groups that propagate discriminatory theories about racial differences 
actually advances the cause of equality or simply hands those groups 
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the publicity they crave. Part of the answer to this question is historical: 
organized racism which is not confronted may turn into a social cancer. 
Some expressions of intolerance may well be too isolated or silly to 
warrant response, but the aggressive fomenting of racist opinion can 
pass that point, and society may then need to move to defend its values. 


This does not mean treating every dispute between people of different 
racial, religious, or ethnic backgrounds as a public policy issue. It does 
mean that when the public expression of opinion crosses the line 
between fair comment and deliberate hate-mongering, our Commission 
will act as forcefully as the law permits to put a stop to it. Which is what 
we did in 1993 in dealing with complaints against hate-lines operated by 
Toronto’s Heritage Front. In the event, the Commission succeeded in 
obtaining Court injunctions to halt those messages. We also won 
tribunal decisions against the Manitoba Ku Klux Klan in April and the 
Vancouver-based Liberty Net in September, as well as a consent order 
to close down a network operating in the name of the Ku Klux Klan in 
Toronto in August. Whether these measures will effectively discourage 
such organizations from propagandizing only time will tell. However, 
even if such successes are no more than temporary or partial, we 
believe that efforts to lower the public soapbox of racial malevolence 
have an overriding educational value. They demonstrate that Canada 
will go out of its way to protect members of minority groups, a message 
that is not lost on the groups themselves. 


SENSITIVITY TO THE SUBTLETIES 


At least as important as putting a damper on overt racism is the 
struggle to deal with more subtle attitudes that underpin all sorts of 
disparate treatment in Canadian society. Whatever their degree of 
conscious intent, such biases provide a less visible background for 
discrimination in lodging, educational opportunities and employment, 
to mention only the more obvious. This kind of soft prejudice expresses 
itself in many ways. It may be a callous remark about a person’s 
background or shabby service to a customer in non-western dress. It 
may also take the form of an employer’s denial of leave for religious 
holidays or the casual isolation of a visible minority employee. Perhaps 
the most curious example of the reluctance to accommodate what 1s 
different or unfamiliar to emerge in 1993 was a constitutional challenge 
launched by three retired Mounties in Alberta to the RCMP’s four- 
year-old decision to allow Sikh officers to wear turbans as part of their 
uniform. The former officers are claiming, among other things, that the 
wearing of religious headgear diminishes the integrity of the law and 
puts in question the impartiality of the RCMP. Hearings in the Federal 
Court will begin in Calgary early in 1994, and the Commission will 
intervene. 
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The “phantom issue” of immigration during the Federal Election 
campaign was another case in point. While debate about Canada’s 
immigration policies is, of course, perfectly legitimate, some of the 
discussion in the course of the campaign appeared at times to have less 
savoury undertones. It is one thing to ask whether Canada has the 
infrastructure to support current levels of immigration, but suggestions 
that we make tougher judgements about this or that group’s ability to 
integrate sometimes have a different odour. The history of Canada’s 
immigration and refugee policies is replete with examples of both 
reasoned generosity and transparent racism. In this period of 
international instability, rising nationalism, and widespread economic 
distress, we must make special efforts to err on the side of reasoned 
generosity. 


Against this background, a November decision by the Federal Court in 
the Menghani case was encouraging. It upheld the jurisdiction of the 
Commission to deal with potentially discriminatory actions taken by 
immigration officers who issue visas. This decision confirms that the 
principle of equitable treatment is not suspended when it comes to 
immigration matters. Canadian jurisprudence in this area is clear: even 
if there is no intent to treat someone unfairly, when a manifestly 
discriminatory effect results, that in itself constitutes the basis for a 
finding of discrimination. 


Nineteen ninety-three produced at least one other well-publicized 
example of this effect. Last year, we reported that Dr. Chander Grover 
had won a significant settlement when a Human Rights Tribunal found 
that the National Research Council’s behaviour towards him carried 
“the subtle scent of discrimination” and ordered that the Council re- 
appoint Dr. Grover to a senior position and compensate him for past 
wrongs. In July, 1993, however, the parties were back before the 
Tribunal in a dispute over whether the remedy ordered had been 
properly respected by the NRC, and the Council is now challenging in 
court the right of the Tribunal to make a determination with respect 

to the implementation of one of its own decisions. It remains the 
Commission’s priority to promote full application of the Tribunal 
order. 


MAKING HEADWAY 


It would be impossible to look about us in 1993 without acknowledging 
that inter-ethnic antagonisms are a fertile source of violence and 
barbarism. At the same time, the international scene has also offered 
some signs of hope that the barriers of demonization and inflexibility 
which divide people can gradually be dismantled. If the ANC and white 
South Africans or Israel and the PLO can talk peace, then fatalistic 
arguments about the inevitability of racial and religious conflict are less 
persuasive. Against such a backdrop, Canadians have to ask themselves 
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what it means to work towards a genuinely pluricultural society. Once 
we get beyond the easy platitudes of harmony in diversity, we need to 
embrace a new and vital Canadian culture that is based on mutual 
respect for differences, but a culture that is, at the same time, more 
than the sum of its parts. A poll conducted late in 1993 by the Canadian 
Council of Christians and Jews suggested that this is what most 
Canadians are looking for: about seven out of ten respondents felt that 
tolerance of diversity is “one of the best things about Canada”; and at 
the same time approximately the same proportion wanted to see 
greater integration of Canada’s many ethnic groups within a broader 
Canadian culture. 


Despite unhappy incidents that make the headlines, there is reason to 
believe that something more hopeful and healthy is going on. While not 
everyone in this cynical age still believes in the power of education, it is 
probably our best chance to develop a common feeling of belonging. 
Educational initiatives not only raise our awareness of the potential 
dangers of human prejudice, they give us a chance to work them out 
together. Some may be undertaken by employers: a sizeable proportion 
of Canadian companies already offer some type of diversity training 

to employees, and public agencies can also do their part. The new 
Government’s commitment to establishing a Canadian Race Relations 
Foundation, as outlined in previously passed legislation, is encouraging, 
and we hope it will not be too long delayed for budgetary reasons. 
Other initiatives may come from the media or be launched primarily by 
citizens’ groups. One noteworthy example in 1993 were the television 
advertisements produced jointly by the Canadian Council of Christians 
and Jews and the Department of Multiculturalism and Citizenship. Skin 
colour does not matter to babies, the ad pointedly told us; racism is 
largely a function of human nurture — and, if caught early enough, it is 
amenable to change. 


Commitment to the principles of tolerance and equality does not have 
to mean avoidance of controversy. However overheated some of 
Canada’s internal cultural debates may become, they still reflect a 
country that is ready to confront questions of ethnic differences with 
honesty and to ponder the meaning of equality and mutual sensitivity 
on a day-to-day basis. We must avoid the temptation to suppress candid 
discussion of the issues, provided that it remains within the normal 
boundaries of civility. Given its history and composition, Canada can 
expect its share of multicultural turmoil, but more important than any 
code of political correctness is our ability to maintain traditions of 
openness and mutual respect. 


We should also not lose sight of the very real progress that has been 
made. Canada has come a long way since the days when some schools, 
clubs and professions were virtually off-limits to certain groups. As a 
society, we have made a commitment to diversity that crosses political 
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and community boundaries. This progress is reflected in the 
development of coalitions, both formal and informal, to fight the 
contagion of racism. By gathering together representatives of many 
ethnic groups, coalitions of this kind not only signal our rejection of 
racism, they provide a framework within which Canadians of different 
origins can communicate and cooperate. 


The Commission can attest to the activities of some of these coalitions 
this year, especially in the context of efforts to curb hate lines. The legal 
victory against the Ku Klux Klan in Manitoba began with complaints 
from the B’nai Brith’s League for Human Rights, the Manitoba 
Coalition Against Racism and Apartheid, and the Manitoba 
Intercultural Council. The ultimately successful complaints against 
Liberty Net in Vancouver were filed by the President of the Committee 
for Racial Justice, the previous head of the Pacific Region of the 
Canadian Jewish Congress, and another interested individual. And 

the agreement of a Toronto organizer for the KKK to close down 
operations occurred after complaints from the Urban Alliance on Race 
Relations and the Joint Community Relations Committee of the 
Canadian Jewish Congress had been referred to a Human Rights 
Tribunal. 


REPRESENTATION IN EMPLOYMENT 


Ultimately, the measure of this country’s success in creating a genuinely 
pluralistic society lies in the answer to a very practical question: do 
Canadians share the social and economic pie in a reasonably equitable 
manner? Equality of opportunity in employment is the most effective 
way we have found so far of ensuring that the root causes of systemic 
discrimination are dealt with on a positive basis. Certainly, there has 
been a steady rise in the representation of visible minorities within the 
federal and federally regulated workplace since employment equity was 
first legislated by the Federal Government. The most recent statistics 
indicate that representation in companies covered by the Employment 
Equity Act grew slightly from 7.6 per cent in 1991 to 7.9 per cent in 
1992. These numbers are a real improvement over the five per cent 
representation figure for 1987, the first year that data were gathered. 
The progress of the last six years is largely attributable to increased 
hiring and promotion of visible minorities, along with comparatively 
low rates of separation or dismissal. 


Statistics for the Public Service are less encouraging. Only 3.7 per cent 
of all employees working in federal departments and agencies in 

1992 were members of visible minorities. We must hope that the 
Government’s election promise to place the Federal Public Service 
under the Employment Equity Act will be promptly carried out and 
will produce more substantial results for visible minorities. Even in the 
private sector, where the figures are better, their representation still 
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falls short of the overall availability estimate in many companies. 
Moreover, a disproportionate number of these employees are working 
in clerical positions: approximately thirty percent of those employed 
by the Public Service and fifty-two percent of those working for the 
companies covered by the Employment Equity Act. This is a share of 
the pie, if you will, but not yet a triumph for equality of opportunity. 


Like many human rights goals, the equality of the sexes is much easier 
said than done. In a society such as ours, where equality is also the law, 
there is a tendency to assume that so long as the same ground rules are 
applied to both sexes, the rights involved can be equally enjoyed. Thus, 
at one level, the public outcry that rightly greets a job advertisement 
which has the effect of excluding white males is an understandable 
response to an oversimplified attempt at employment equity. What 
that reaction fails to reflect, however, is how much sexual inequality is 
literally built into our institutions and our culture and what an effort of 
imagination and will is required to overcome it. If there was one theme 
or message that ran broadly through this year’s efforts to reduce sex 
discrimination, it was that blunt standards of equality that are applied 
without regard for underlying differences can be seriously unfair. 


FAIR PLAY FOR WHOM? 


That it is not always easy to find the right line between blind justice and 
fair play was reflected in an August decision from the Supreme Court 
of Canada, a decision, we might add, that did not meet with universal 
approbation. The case involved a constitutional challenge by a male 
inmate of a federal penitentiary to provisions that allow female guards 
to search and conduct surveillance of male prisoners, but not vice- 
versa. In deciding that, in this instance, turn about was not fair play, the 
Court stressed that “the reality of the relationship between the sexes”, 
and the biological differences between men and women, are such that 
men are much less likely to be mistreated in such situations than are 
women. Whether one agrees with this particular ruling or not, the 
Court’s argument that “equality does not necessarily connote identical 
treatment” has by now become a widely accepted human rights 
principle. 


Since total neutrality and objectivity are not of this world, it is critical to 
the promotion of human rights that we learn to understand and respect 
perspectives other than our own. Where sexual equality is concerned, 
this means, among other things, an acknowledgement by men that a 
woman is entitled to hold her own in any sphere she may choose to 
enter without necessarily adopting a male perspective or playing by 
predominantly male rules. 
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Nowhere was this point more vigorously illustrated and argued in 1993 
than in two reports dealing with equity in the Canadian justice system. 
In her introduction to the report of a Canadian Bar Association task 
force looking into the fortunes and misfortunes of women in the legal 
profession, former Supreme Court Justice Bertha Wilson spelled out 
what equality must mean for that or any other profession. It is clearly 
not sufficient that women be seen as being admitted, so to speak, toa 
white male preserve on condition that they check their own values at 
the door. Nor should they have to submit to sexual harassment or 
demeaning and second-class treatment as the price of admission. In 
practice, the task force was obliged to report that attitudinal and other 
barriers to equality for women lawyers are almost commonplace in 
every professional area, from the environment at law school and access 
to the more attractive areas of practice to women’s representation and 
impact in law faculties and associations, not to mention on the bench. 
Clearly, it is going to require thoroughgoing reforms in all aspects of 
the profession to bring women’s values effectively to bear in the 
Canadian justice system. 


A similar message emerged from a report put out by the Working 
Group of Attorney General Officials entitled Equality in the Canadian 
Justice System. Here again, the system portrayed still largely fails to 
take account of the realities of women’s lives. The fields of family and 
criminal law, for instance, were found to be “replete with gender myths, 
biases and stereotypes,” a situation that is only partially explained by 
the fact that women still make up only about twelve to thirteen percent 
of judges. Another theme that is common to both reports deserves to 
be repeated. It is that, while the obstacles that confront mainstream 
white women in the legal profession and the justice system are 
sometimes “staggering” in themselves, the discriminatory effects of 
white male perspectives are particularly felt by women who are already 
marginalized in other ways, including women who are non-white, 
aboriginal women, lesbian women and women with disabilities. 


As the Bar Association task force pointed out, one of the things that 
has tended to stand in the way of effective action to meet these 
problems has been the self-governing status of the legal profession. 
Madame Justice Wilson puts the matter succinctly when she says that, 
while it would be ironic if the legal profession were using its self- 
governing status not for the public protection but for its own, it would 
be “unthinkable if it were using its monopoly to violate the law which it 
is dedicated to uphold.” The task force found, for instance, that sexual 
harassment and sexually derogatory remarks were anything but 
uncommon in law schools and law firms. It therefore not only 
recommended policies and educational programs to increase 
professional awareness, it also proposed that law societies be 
empowered to monitor individuals with a history of sexual harassment 
and that rules of professional conduct be amended to make harassment 
a disciplinary offence. 


In total, these two reports have resulted in hundreds of 
recommendations for change. In September, the Department of Justice 
released its response to roughly two hundred similar if more limited 
recommendations that had emerged from a 1991 Symposium on 
Women, Law and the Administration of Justice. The departmental 
action plan covers measures relating to legislative reform, education, 
prevention, services to victims, witnesses and offenders, as well as the 
key question of equality of opportunity in the legal profession. We 
should also recognize that, as far as employment opportunities are 
concerned, the Department has given a strong lead by improving the 
proportion of women lawyers throughout the federal government 
from thirty-eight percent in 1991 to forty-two percent in 1993. 


VIOLENCE AGAINST WOMEN 


This need to institute more effective and systematic change in the 
relationship between the sexes was also the focus of a report that was 
issued this year by the Panel on Violence against Women. Called 
Changing the Landscape, the report concluded that, while all women 
are vulnerable to male violence, some are more at risk than others. 
Older women, for instance, or women with disabilities, visible minority, 
immigrant, and aboriginal women were all more likely to be victims of 
assault. 


At the same time, disabled women, for example, were less likely than 
women in general to receive the sorts of institutional protection that 
are their due, precisely because emergency shelters or counselling 
programs which are designed to deal with these problems are 
inaccessible or ill-suited to their special needs. In a similar fashion, the 
Panel concluded that the combined effects of racism and sexism that 
oppress non-white women were not adequately recognized in the 
overall context of violence against women. The report cited three major 
impediments to providing them with appropriate services: racism 
among those involved in the services themselves; a lack of services that 
are specifically focused on their needs, even when the demographics of 
the community clearly require such a focus; and the fact that visible 
minorities often play only a minor role in delivering such services. 
Representatives of aboriginal women had similar stories to tell, not 
only of the effects of racism and white-centred services, but also of the 
compounding effects of unemployment, poverty and isolation in 
making sexual violence a commonplace of their existence. 


The extent of violence against women in Canada was also documented 
by a survey conducted by Statistics Canada for the Department of 
Health and Welfare. The first national survey of its kind, it asked 
respondents specific questions about their personal experience of 
physical and sexual assaults of a kind that could, by definition at least, 
be considered an offence under the Canadian Criminal Code. The 
levels of violence that were reported, including both actual assaults and 
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threats of physical harm, throw a very disturbing light on Canada’s 
claims to be an essentially law-abiding and non-sexist society. We are 
clearly not doing enough to ensure the personal safety of Canadian 
women, whether it be in public places or the supposed security of 
their own homes. We were therefore glad to see that the incoming 
Government’s election platform included a commitment to a national 
public education campaign on this theme, additional funding for 
services to victims of violence, and strong measures against violent and 
degrading pornography. 


In some ways more troubling than the prevalence of violence itself is 
the finding that only a small proportion of victims attempted to use the 
law enforcement and judicial systems that are theoretically available 

to them. Fewer than one in six acts of violence were reported to the 
police, and when violence was reported, charges were laid or the 
perpetrator was arrested in only one-third of the cases. Such figures 
reinforce the need to ensure that the legal and law enforcement system: 
are more genuinely responsive and attuned to the situation of the 
victims. 


PERSECUTION 


In November 1991, the Immigration and Refugee Board rejected a 
Saudi Arabian woman’s claim for refugee status in Canada. The 
claimant alleged that she had been persecuted in her own country 
because of her sex. The case focused attention on the 1951 Refugee 
Convention, which states that a refugee claimant must prove that he or 
she fears persecution on the basis of race, religion, nationality, political 
opinion or social group. Sex is not mentioned in the Convention, 
although it has been argued that the term social group can be 
interpreted to include women. In January of this year the Minister of 
Employment and Immigration intervened in the above case to allow 
the woman to stay in Canada. Subsequently, consultations were 
undertaken on sex-related issues in the fields of refugee determination 
and human rights, and the Department is now seeking comment on 
Immigration and Refugee Board guidelines, the refugee claims process 
the discretionary admissions procedures, and on the criteria and 
procedures for overseas selection, admissions and integration of 
women. 


In March, the Immigration and Refugee Board issued guidelines 
concerning women refugee claimants who fear sex-related persecution. 
They recognize two possible grounds for claiming refugee status: 
domestic abuse and state persecution based on sex. In assessing a 
woman’s claim to be afraid of persecution, the evidence must show 
that the claimant’s fears relate to a reason specified in the Refugee 
Convention, as distinct from violence or criminal activity against her as 
an individual. The human rights record of the claimant’s country of 
origin and the experiences of other similarly situated women are to be 
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taken into account. Members of the Immigration and Refugee Board 
are not bound by the guidelines but they are required to give reasons 
for not recognizing sex-related persecution in reaching a negative 
decision. 


THE VALUE OF WOMEN’S WORK 


It is no secret that women work longer and harder for less monetary 
reward than men. Not only do they generally bear the brunt of 
housework and child-rearing, but even when they do enter the paid 
workforce — as more and more inevitably do — they cannot count on 
receiving their financial due. In Canada, in spite of at least a decade 
and a half of equal wages legislation, women working full time for a 
complete year in 1992 were still receiving only seventy-two percent of 
the average earnings of men. 


This year we can, however, report two events that should have a 
positive effect on the value of women’s work in Canada. In March the 
Supreme Court ruled, in the case of Peter v. Beblow, that it was not 
unreasonable for “the party providing the domestic labour to create a 
home to expect to share in the property of the parties when the 
relationship is terminated.” The case revolved around the issue of 
whether a common-law spouse was entitled to compensation for her 
housekeeping and childcare services when the relationship ended. The 
Court awarded Catherine Peter the house as compensation for years of 
caring for her common-law spouse’s children, as well as her own, and 
carrying out various forms of domestic work. Madame Justice Beverley 
McLachlin described the notion that household and childcare services 
are not worthy of recognition by the court as “a pernicious one that 
systematically devalues the contributions which women tend to 

make to the family economy.” Not only does it contribute to the 
“feminization of poverty”, but it helps perpetuate a discriminatory 
undervaluation of women’s work in other spheres as well. 


A second significant event was the International Conference on the 
Measurement and Valuation of Unpaid Work held in Ottawa in April. 
The meeting brought together statisticians from around the world and 
representatives from Canadian women’s groups to discuss the value, 
recognition and measurement of unpaid work, including household 
management, volunteer work and caregiving. One useful result is that 
Statistics Canada is looking at ways of collecting data on household, 
childcare and volunteer work. Providing the kinds of data that will 
enable us to put a value on unpaid work is essential if women’s 
contribution is to be properly recognized. As a UN report pointed 
out, much of the work done by women in both industrialized and 
developing countries is still not considered “economically productive” 
and is therefore not properly taken into account in the compilation of 
national economic statistics. 
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THE LIVE-IN CAREGIVER PROGRAM 


The so-called Live-In Caregiver Program enables people to come to 
Canada as domestic help in Canadian homes. In April 1992 the rules 
for this program were changed to require applicants to have the 
equivalent of Canadian grade twelve education and six months of 
training in a field related to caregiving in order to qualify for 
permanent residence. These changes were put into effect even while a 
Parliamentary Sub-Committee was in the process of studying them. 
This Commission had also conveyed several concerns about the 


' proposed changes to the Minister of Employment and Immigration in 


February 1992. In July of that year the Parliamentary Sub-Committee 
issued a report critical of both the proposed changes and the 
consultation process. 


The Government finally responded to that report in June 1993. It 
agreed that verifiable on-the-job experience should be recognized for 
purposes of qualification. The Minister of State for Employment and 
Immigration subsequently announced that the regulations governing 
this program would be changed so that individuals who could prove 
that they had at least twelve months experience as caregivers would not 
be required to have six months of full-time training. This change was 
included among amendments to the Immigration Regulations which 
did not receive approval before the election. The Commission urges the 
Government to approve appropriate amendments as soon as possible 
in the new year. 


UNEMPLOYMENT INSURANCE 


In February 1993 the Government tabled a bill that substantially 
altered certain aspects of the unemployment insurance program. One 
of the most controversial proposals disqualified from benefits people 
who had left their employment without “just cause”. Although this 
term was defined to include situations where there was sexual or other 
harassment, or where there was evidence of discrimination, the 
Commission was nevertheless concerned about the negative impact the 
proposed change might have on harassment victims. In February we 
wrote to the Minister of Employment and Immigration to ask for 
assurances that people who faced discrimination in the workplace 
would not be disadvantaged in any way should they feel obliged to 
leave their job on that account. At a minimum this would mean that 
where allegations of harassment were raised with unemployment 
insurance officers they would be investigated immediately and their 
merits promptly determined. We later received general assurances that 
our concerns would be taken into account. 


A Parliamentary Committee was also set up to review the 
Unemployment Insurance Bill. In appearing before it in March, the 
Chief Commissioner recommended that, if the Government proceeded 


with the proposed changes, a number of safeguards should be put in 
place. All unemployment insurance officers should be specifically 
trained to understand “how it may come about that a person quits a 
job, not because there is no alternative, but because she or he finds the 
personal cost of that alternative too high.” Moreover, in considering 
“just cause”, officers should look, not at whether there was harassment 
or discrimination, but rather at whether the claimant took appropriate 
action based on his or her perception of harassment. Given the 
circumstances in which victims of harassment or discrimination 
typically find themselves, we further recommended that UI officers 
give claimants the benefit of the doubt. Finally, the Commission urged 
the Department to provide for an overseeing body that would review 
the impact of these changes on “just cause” claimants. 


Parliament subsequently passed Bill C-113. Some of our concerns 
were dealt with in the revised instruction manual for unemployment 
insurance officers. For example, the most recent manual states that, 
“if the accounts given by all parties seem credible, preference should 
be given to the version which is favourable to the claimant even if the 
other version appears to be equally credible.” Officers are also 
instructed to “accept at face value the allegations made by the person 
who claims to have been harassed.” This approach provides some 
reassurance, but we shall need to be vigilant to ensure, in practice, that 
such individuals are not victimized in the name of a tighter system. 


HARASSMENT 


There were at least two other noteworthy developments in the area 

of sexual harassment this year. In arguing a case before a Tribunal, 
counsel for the Canadian Human Rights Commission cited a United 
States Court of Appeal decision in which the Court had adopted the 
notion of the “reasonable victim’s perspective”. The Court was 
concerned that the more traditional “reasonable person” standard 
was based on a male perspective, pointing out that a complete 
understanding of the victim’s view requires, among other things, an 
analysis of the “different perspectives of men and women”. It also 
noted that conduct which many men consider unobjectionable may 
offend many women. A similar concern had been put forward by 
former Supreme Court Justice Bertha Wilson in the 1990 Lavallee 
case when she wrote that the definition of what is reasonable must be 
adapted to circumstances which are, by and large, foreign to the world 
inhabited by the hypothetical “reasonable man”. The Tribunal stated 
that it was prepared to adopt the reasonable victim’s perspective, which 
in this case was that of a woman. The decision is important in that a 
harasser’s behaviour will be judged from the perspective of a 
reasonable member of the group to which the victim belongs. 


on 
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In another significant development, an agreement was reached 
between Chrysler, Ford and General Motors and the Canadian 
Autoworkers Union. It gives workers the right, if necessary, to remain 
off the job, with pay, until a complaint of sexual harassment is resolved. 
This provision, which comes into effect in June, 1994, covers fifty-five 
thousand Canadian workers. It underscores the fact that harassment is 
a serious work-related problem which no employee should have to 
endure. 


WOMEN IN THE CANADIAN FORCES 


In 1989 a Human Rights Tribunal ordered the Canadian Armed Forces 
to stop excluding women from combat-related positions. The following 
year a Minister’s Advisory Board was set up to monitor the integration 
of women into the CAF and to identify any systemic barriers to that 
process. The Board’s second report came out in November 1992 and 
contained a number of recommendations for improving female 
participation. One of our priorities in 1993 was to convince the 
Department of National Defence to implement those recommendations. 
Of particular concern was the problem of harassment, which the 
Advisory Board identified as the single biggest obstacle faced by 
women who seek a career in the military. It also provided considerable 
documentation to show that male hostility towards female members 
was pervasive; in its words, “harassment in some form has been 
reported by women everywhere in the Canadian Forces.” 


The Chief Commissioner met with the Minister of National Defence in 
March to discuss these concerns and to put forward ways to improve 
the integration process. These would include giving the Advisory Board 
the power to ensure that corrective measures are quickly implemented. 
At the Minister’s request, this meeting was followed by a letter 
outlining these and other potential improvements. Regrettably, the 
response we received from the new Minister in July merely defended 
the status quo. The Commission has, however, continued to argue for 
substantive changes with senior officials and working level staff 
responsible for human rights with Department of National Defence 
and the CAF. 


REPRESENTATION IN EMPLOYMENT 


Among organizations covered by the Employment Equity Act, there 
was a slight increase in the representation of women between 1991 and 
1992 from 44.1% to 44.7%. This was also the case for the sub-groups of 
visible minority women and aboriginal women, each of which increased 
its share by 0.1 percent. Even with this increase aboriginal women are 
only at 0.5 percent, well below their estimated availability rate of 

1.4 percent, while the representation of women with disabilities has 
been at the same level for the last three years: 1.2 percent as compared 
with the availability estimate of 3.0 percent. 


SSE a a a 


There is both good and bad news regarding women in senior 
management. The proportion of women in senior management 
increased from 8.4 percent in 1991 to 9.3 percent in 1992. The 
representation in senior management of women who are members 

of visible minorities also increased slightly from 0.3 percent in 1991 

to 0.4 percent in 1992. However, the representation of women with 
disabilities, which was a mere 0.2 percent in 1991 declined to a new low 
of 0.1 percent. Aboriginal women continued to be almost completely 
shut out of this category. 


The overall distribution of women in the workforce covered by the 
Employment Equity Act has hardly changed. In 1992, sixty-five percent 
of women workers, compared with only sixteen percent of male 
workers, were in clerical occupations. This concentration was even 
more pronounced for aboriginal women, women with disabilities and 
women who are members of a visible minority. In light of this, it is not 
surprising that, for organizations reporting under the Employment 
Equity Act in 1992, the estimated mean salary was $44,824 for men and 
$33,143 for women, among those employed full time. This represents a 
widening of the wage gap by about five hundred dollars over the 
previous year. For disadvantaged women employed full time, the mean 
salary was even lower: $32,051 for visible minority women, $31,628 for 
women with disabilities and $29,460 for aboriginal women. 


The employment pattern for women in the Public Service is similar to 
that in organizations covered by the Employment Equity Act. With an 
overall representation rate of 46.5 percent, women exceeded their 
availably level of 45.3 percent, and the representation of women 

in management increased slightly from 16.1 percent in 1991 to 

17.1 percent in 1992. However, the pink-collar ghetto also remained in 
evidence in the Public Service. Half of all women, compared to only 
nine percent of men, were in the Administrative Support category. 
Aboriginal women, women with disabilities and women who are 
members of a visible minority were also under-represented in the 
senior levels of the Public Service and concentrated in the 
Administrative Support category. 


MARITAL OR FAMILY STATUS 


Parliament did not define the term ‘family status’ in the Canadian 
Human Rights Act, thus allowing human rights tribunals to interpret 
the term in the light of changing societal views. In a decision rendered 
this spring, for instance, a Tribunal concluded that a purposive 
interpretation of the term implies both recognition of a parent’s right to 
strike a balance between family needs and job requirements and the 
duty of the employer to accommodate that balance. The fact that the 
complainant’s employer had refused her request for a day shift so that 
she could arrange for adequate care for her children was found by the 
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Tribunal to constitute discrimination on the basis of family status. The 
female employee had to take an extended unpaid leave for the period 
during which her family obligations were not accommodated. The 
federal department responsible was therefore ordered to compensate 
her for the loss of wages and benefits and to provide her with a letter of 
apology. This ruling has been appealed. 


Citizenship 

This Commission has challenged legislation that we believe 
discriminates on the basis of family status. We were successful at 
Tribunal this year in a case involving the adopted children of Canadian 
parents living abroad. The children were adopted in Ireland, where the 
parents reside. Under existing law, they would be required to obtain 
permanent residence in Canada before becoming eligible for 
citizenship; moreover, in order to obtain permanent residence, they 
would have to satisfy the health, security and criminality requirements 
of the Immigration Act. None of this is the case for biological children. 


The Tribunal concluded that the Citizenship Act discriminates against 
children adopted by Canadian citizens on the basis of family status. 
This discrimination was found to be justified to the extent that adopted 
children may be required to establish that the adoption was carried out 
in accordance with local law and that it created a true parent-child 
relationship and was not undertaken for the purpose of gaining 
admission to Canada. But the Tribunal was not satisfied that the 
additional requirements set out in the Immigration and Citizenship 
Acts were justified and therefore ordered that the children be granted 
citizenship and that those statutory requirements no longer be applied. 
The government has also appealed this decision. 


Relative Problems 


An evolving notion of the family can be difficult for some employers to 
accept. Promotions and benefits may thus be more readily obtained by 
employees whose lives reflect a more traditional view of the family. As 
we report below at page 86, the Commission proceeded to tribunal 

on two such complaints against the Canadian Armed Forces. The 
complaint of Lt. Col. James Lambie came as a result of the Forces’ 
denial of his promotion to full Colonel and Base Commander, an action 
which he attributed to his marital status. Although the Tribunal 
accepted evidence that marital status had played a role in promotions 
in the past, and that concerns had been expressed regarding the 
complainant’s divorce and subsequent common-law relationship, it 
nevertheless concluded that the decision to promote another officer 
was not based on Lt. Col. Lambie’s marital status as such; the latter had 
not been promoted because he was a pilot whereas the Forces wanted a 
Base Commander who was a navigator. 
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The Tribunal hearing the complaint of Master Corporal Paul Lagaceé 
also found that his denial of admission to the Officer Candidate’s 
Training Plan was not based on his common-law marital status. The 
Tribunal did, however, offer the general observation that one’s family 
situation may be a consideration in matters of employment. 


The complainants have requested review tribunals to take a second 
look at both these decisions. 


SEXUAL ORIENTATION 


With sexual orientation now included by court decision among the 
prohibited grounds of discrimination in the Canadian Human Rights 
Act, attention has shifted towards the practical effects of that change. 
In 1993 the most frequently heard argument was that social benefits 
that are currently available to couples of the opposite sex should 
rightfully be available to same-sex couples who meet an equivalent 
standard of recognized partnership. In other words, if certain benefits 
are to be extended to individuals in a stable, interdependent relationship, 
such benefits should be made available to everyone who satisfies those 
criteria, without regard to the sexual orientation of the recipient. 


Same-sex Benefits 


Employers have been looking into the possibility of providing same-sex 
benefits for some years now. However, they face at least one important 
stumbling block that affects both pension plans and group insurance 
plans: Revenue Canada does not allow tax deductions to benefit plans 
which fail to restrict the definition of spouse to opposite-sex couples. 
Asa result, employers who wish to provide advantages such as survivor 
benefits to the same-sex partners of employees cannot do so because 
this would result in deregistration of the company pension plan by 
Revenue Canada and thus add significantly to the costs. 


A Rock and a Hard Place 


In 1990, the Ontario government decided to extend pension benefits, 
dependent life insurance, medical coverage, dental insurance and 
bereavement leave to partners of employees who were of the same sex. 
It therefore requested Revenue Canada to amend the government 
pension plan to include same-sex couples, but Revenue Canada 
declined. To maintain its registration under the Income Tax Act, the 
Ontario Government was therefore obliged to maintain the opposite- 
sex definition of spouse for pension purposes, although it proceeded 
with the other amendments. This definition then became the subject of 
an Ontario Human Rights Board of Inquiry, and in 1992 the Board 
ordered the Government of Ontario to provide equal pension benefits 
for individuals in same-sex relationships through an arrangement 
outside the existing pension plan. For three years from the date of the 
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order the government was given discretion as to how it would provide 
the benefits, but if the Income Tax Act still remained unchanged, the 
employer was ordered to enter into a separately funded Retirement 
Compensation Agreement. 


If that were to happen, the resulting plan might lack features such 

as portability that are found in most registered pension plans. 
Furthermore, as we have noted, the cost of providing pension benefits 
outside the registered pension plan would be higher than normal. In the 
Commission’s view, it is difficult to justify additional expenses of this 
nature, particularly since extending benefits to same-sex couples within 
a registered plan would have little impact on costs if the plans were 
eligible for the normal tax treatment. Instead of encouraging employers 
to provide benefits in accordance with the Charter and its own human 
rights law, the federal authorities are in effect frustrating their attempts 
to proceed in a non-discriminatory manner. 


Individuals as well as organizations are also continuing to challenge 
discriminatory treatment based on sexual orientation. David Lorenzen, 
a federal civil servant, grieved his employer’s refusal of family-related 
leave to tend his ailing partner. He was also denied bereavement leave 
when his partner’s father died. The Public Service Staff Relations 
Board member who heard Mr. Lorenzen’s grievances concluded that 
restricting the term ‘spouse’ to members of the opposite sex violates the 
collective agreement, which explicitly prohibits discrimination based on 
sexual orientation, as well as the Canadian Human Rights Act. The 
government has appealed this decision to the Federal Court. 


The Supreme Court of Canada may soon provide some much-needed 
guidance on the issue of same-sex benefits. It has decided to hear a 
Charter challenge to the Old Age Security Act by Messrs Egan and 
Nesbit. James Egan and John Nesbit have lived together for forty-five 
years. They applied on February 25, 1987 for the spouse’s allowance 
for Mr. Nesbit. This allowance is given to couples when one spouse 
has reached the age of sixty-five and the other is between sixty and 
sixty-five and the couple meets a low income criterion. The application 
was refused on the basis that the benefit is restricted to partners who 
are of the opposite sex. 


Messrs. Egan and Nesbit brought the matter before the Federal Court 
Trial Division arguing that this definition of spouse created a 
distinction between heterosexual and homosexual couples based upon 
sexual orientation which violated the equality rights set out in section 
15(1) of the Charter. Rendering its judgment in December, 1991, the 
Court concluded that the distinction was not based on sexual 
orientation and did not discriminate. This decision was appealed to the 
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Federal Court of Appeal. In April, 1993 the Appeal Court also rejected 
the Charter challenge, holding that the Old Age Security Act is not 
discriminatory against homosexuals because there are many other 
individuals who live together but who are not thereby eligible for the 
benefits. Mr. Justice Allan Linden, in dissent, found that to deny 
homosexual couples equal benefits is to rely on and perpetuate a 
“prejudiced view of the legitimacy and worth of these relationships.” 


Inclusion in the Act 


When it comes to the issue of sexual orientation, it appears that the 
provinces and the courts have been ahead of the Federal Government 
in realizing that sexual orientation should be a forbidden type of 
discrimination. The Commission has accepted complaints based on 
sexual orientation since an Ontario Court of Appeal decision in Haig 
and Birch v. Canada read that ground into the Act. Most of the 
complaints the Commission is investigating concern the benefit 
provisions described above, but others have been filed by individuals 
who have been denied the right to sponsor their same-sex partners as 
immigrants to this country. The complainants question why their 
sponsorship applications are not given consideration when other 
countries, including Australia, New Zealand, Denmark and the 
Netherlands, permit the sponsorship of same-sex partners. 


This year was marked by the first Human Rights Tribunal order 
relating to a complaint under the Act of discrimination based, inter alia, 
on sexual orientation. A Tribunal heard the joint complaints of the 
Canadian Jewish Congress, Kyle Rae and the Urban Alliance on Race 
Relations against Kevin Lew and the Ku Klux Klan. The ensuing 
consent order directed the respondent to stop communicating by 
*phone any matter that was likely to expose persons to hatred by reason 
of their race, national or ethnic origin, colour, religion or sexual 
orientation. 


Despite this success, there are several reasons why the Act still needs to 
be amended by Parliament to include the ground of sexual orientation. 
The first is quite simply that Parliament has a responsibility to legislate. 
Second, we believe that Canadians should be able to know what is or is 
not in the law by reading it, not by reference to court decisions with 
which most are unfamiliar. And finally, given the litigious nature of 
human rights law, we want to avoid the possibility of legal arguments 
about whether, for example, the Haig and Birch decision applies 
outside the Province of Ontario. 


This year we repeated these arguments to a Senate Committee 

considering a Bill to amend the Canadian Human Rights Act to include 
the ground of sexual orientation. The Bill was passed by the Senate in 

June, 1993 but, with the dissolution of Parliament, it proceeded no 
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further. During the ensuing election, the Liberal Party indicated a 
desire to achieve equal protection for all Canadians from hatred and 
harassment. The new Minister of Justice also said in December that the 
law would be changed to prohibit discrimination against homosexuals 
and that there would be a review of entitlements for same-sex partners. 
We very much look forward to amendments to the Human Rights Act 
that will live up to these commitments. 


For better or for worse, we all grow old, and the potential for age 
discrimination is therefore always with us. A parliamentary report 
published five years ago, entitled Human Rights and Aging in Canada, 
drew detailed attention to many negative stereotypes about the aging 
and the elderly as evidence of the pervasiveness of “ageist attitudes” in 
this country. As more and more Canadians join the so-called senior 
ranks, the social repercussions of such perceptions can only be more 
widely felt. And even now, it can hardly be said that the many 
recommendations of that parliamentary report have been vigorously 
pursued. 


Much the same problems were examined this year by the National 
Advisory Council on Aging, which provides advice to the Federal 
Government on issues affecting Canadians aged sixty-five and over. 
The NACA Position on the Image of Aging nevertheless concluded 
that, although efforts to overcome prejudices regarding age have been 
less than fully successful, some useful gains have been made. Older 
people are certainly showing themselves to be active and productive in 
many ways, but erroneous beliefs and over-generalizations about aging 
persist in many areas where we should by now know better. 


Older people who feel that retirement has reduced their professional 
standing, for instance, may tend to avoid active participation in the 
wider community. This may in turn promote a sense of alienation or of 
being a burden to society. Even when they are given credit for their 
achievements as individuals, they are seen as exceptions to the rule 
rather than proof that the stereotypes are ill-founded. There is also a 
danger that the complex realities of aging will be overlooked, not least 
the different experiences of the two sexes or the perspectives of ethnic 
minorities and aboriginal peoples. The Council therefore recommends, 
among other things, that governments and advisory bodies develop and 
distribute guidelines that would require the realistic portrayal of 
seniors’ lifestyles and individual and cultural differences. 


Instead of portraying the positive value to the community of so many 
able and experienced people, the media have in practice tended to 
focus on some imagined social and economic crisis that will be 
precipitated by the aging of the population. By overplaying the 
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allocation of health-care resources to older people, for instance, while 
downplaying their ongoing contributions to the common good, the 
perception is created that they are little more than an unfair drain on 
public funds. There is no denying, of course, that age can bring with it 
the prospect of ill health, especially as longevity increases, but we must 
be extremely careful not to penalize the elderly for the combined 
effects of advances in medical technology and shifts in the population 
structure that it is our business to take into account. Canada’s Chief 
Statistician has estimated that, provided our long-term economic 
growth does not decline, public expenditures for health, education and 
pensions should represent about the same percentage of our economic 
output fifty years from now. It is the responsibility of governments, 
advocacy groups, human rights bodies, educators, the media, and each 
one of us individually to ensure that those who are no longer young 
continue to receive their due as a valuable force in our society. 


MANDATORY RETIREMENT 


Quite apart from its intrinsic unfairness, age discrimination deprives 
society of valuable human resources. One such act of social self-denial 
is the still widespread practice of mandatory retirement. Although the 
Supreme Court of Canada has given its sanction to the principle that 
compulsory retirement at or about age sixty-five is not unconstitutional, 
it does not follow either that employers are obliged to adopt the 
practice or that no further legal argument is possible when it comes to 
retiring people against their will at ages that may be as early as forty or 
forty-five. The Commission is still pressing the case of Martin et al. v. 
Canadian Armed Forces and Department of National Defence, which 
concerns ten members of the Forces who were obliged to retire because 
they had reached the age set for their particular ranks. In August 1992 
a Human Rights Tribunal ruled that the CAF had failed to demonstrate 
that its compulsory age of retirement constituted a legitimate 
occupational requirement. It concluded that the compulsory retirement 
age criterion was one of convenience, not necessity. This decision was 
appealed by the CAF to the Federal Court.* 


In Ontario, Albert Large has now been fighting his forced retirement 
from the Stratford Police Force for over a decade. An Ontario Board 
of Inquiry held that the evidence did not support the respondent’s 
contention that retirement at age sixty was a bona fide requirement, a 
decision that was appealed by the Police Force to the Ontario Court 
General Division. In June 1992 the Court dismissed the appeal. Writing 
for the majority, Judge Campbell rejected the respondent’s argument 
that persons over the age of sixty have a decreased aerobic capacity, 
citing evidence to the effect that the great majority of police work is 
within the aerobic capacity of the average person of over sixty. He also 
endorsed the Board of Inquiry finding that excluding individuals from 


* In February, 1994, the Court upheld the Tribunal’s decision. 
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continuing employment as a police officer on the basis of their aerobic 
capacity “is excessive, rather than reasonable”. This decision has been 
appealed. 


Although the Human Rights Act has still not been amended to do away 
with mandatory retirement, we should remember that it has already 
been abolished as a matter of government policy in the Federal Public 
Service. The amendments to the Act that were tabled in December 
1992 also called for an end to it, although they went on to make an 
exception for members of the Canadian Armed Forces, an exception 
which we believe would be restrictive and discriminatory if passed. 
The Commission expects the new Government to bring forward 
unequivocal amendments that will enable all employees within federal 
jurisdiction to have their competence, not their age, determine when 
they must leave a particular job. 


ABUSE OF THE ELDERLY 


That abuse of the elderly is far from uncommon in Canada was made 
plain this year by a Parliamentary Sub-Committee on Senior Citizens 
Health Issues. Its report, Breaking the Silence on the Abuse of Older 
Canadians, was tabled in June. The Committee heard of many cases 
where older men and women had been subjected to “financial, physical 
and psychological abuse on a daily basis.” In spite of the fact that the 
victimization of older people, both within the family and in institutions, 
has gained some recent prominence, there has been relatively little 
public action to deal with it. The Committee attributed this to a 
reluctance to admit that older citizens are suffering at the hands of 
family members or other people they should be able to trust. 


The Parliamentary Committee further recommended that a national 
study of abuse of elderly people be conducted, including those living 

in institutional settings. It also drew attention to factors that may 
aggravate abuse, such as unemployment, economic privation, family 
stress and social isolation. The Native Women’s Association of Canada, 
for example, reported that the chronic poverty experienced in many 
native communities across Canada contributes to widespread abuse of 
the elderly. For older native people there was also a need for more 
culturally sensitive services, whether in separate or integrated shelters. 
Among other problems identified by the Parliamentary Committee was 
a general lack of emergency shelters for elderly men. 


While the Committee put forward a number of recommendations 
which governments will wish to act upon, we should also reinforce the 
point that older Canadians are no less diverse than the population as a 
whole. They generally deserve better human rights protection than they 
are getting, but it is important to remember that the population over 
sixty-five also contains the usual cross-section of historically vulnerable 


and disadvantaged groups, as well as a larger than average proportion 
of women and people with disabilities. 


A CHILD’S WORLD 


In September 1990, a World Summit for Children was convened at the 
United Nations under the co-chairmanship of the Prime Minister of 
Canada. The principal outcome was a commitment to various new 
goals to be achieved by the year 2000. In the last three years, eighty-six 
governments, including our own, have drawn up national action plans 
for achieving these goals. A report entitled The Progress of Nations 
published by the United Nations Children’s Fund this year suggests 
that the prestige of nations should be assessed “less by their military 
and economic prowess and more by the protection they provide for 
the lives, the health, the growth, and the education of their children.” 
To be published annually, it provides information on the basis of 
which countries can be evaluated on such child-related issues as 
survival, health, nutrition and education. 


In terms of its overall achievements in dealing with child poverty, 
Canada was described by UNICEF as having a worse performance than 
countries like France and Germany. This is a subject that has received 
much attention in recent years and one where it is easy to get lost 

in a maze of competing and apparently contradictory evidence. A 
controversial report on child poverty prepared by the House of 
Commons Sub-Committee on Poverty in 1993 took the view that to 
eliminate child poverty in Canada “requires that we be able to measure 
income inadequacy and assess our success or failure in dealing 

with the problem.” To that end, the Committee put forward ten 
recommendations, all of which dealt in one way or another with 
establishing agreed benchmarks for poverty in the Canadian context. 


The topic of how to tackle the phenomenon itself was taken up by 
Campaign 2000, a national coalition of organizations pledged to 
working towards eradicating child poverty in Canada by the end of 

the century. In its second annual report, published in November, the 
Campaign found that Canada was “losing ground” in the fight against 
child poverty, citing as evidence the fact that there had been a 
substantial increase since 1989 in the number of children who fell below 
the Low-Income Cut Off measure of Statistics Canada, which itself was 
one of the measures disputed by the Commons Sub-Committee. 


With great respect to all concerned, we suggest that amidst so much 
statistical dust and self-flagellation we are in danger of losing sight of 
the main issue. We all know that poverty is a relative, as well as a highly 
emotive, term. We also know, if we are honest with ourselves, that 
relatively few Canadian children are “poor” as that word would apply 
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to millions of the world’s children. But the fight against child poverty is 
not, or should not be, some kind of inverted beauty contest. What 
matters is not whether Canada ranks first or fifty-first in the 
Industrialized World Poverty Stakes, but whether this country is being 
as good as its word. A United Nations Committee reviewing countries’ 
progress in meeting their commitments to the International Covenant 
on Economic, Social and Cultural Rights found that Canada had made 
“no measurable progress in alleviating poverty over the last decade, nor 
in alleviating the severity of poverty among a number of particularly 
vulnerable groups”. Put into plain language, this means that far too 
many Canadian youngsters are deprived, not just of this or that 
material necessity but of the self-respect that goes with having a 
fighting chance for a decent and fulfilling life. This is the kind of 
poverty that our human rights laws pledge to overcome, and by that 
standard we are simply not doing as well as we should. 
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EQUITY AT WORK 


EMPLOYMENT To some observers the link between human rights and employment 


EQUITY 


equity seems a tenuous one. In reality, it is quite clear. The stated 
purpose of the Canadian Human Rights Act is to ensure that everyone 
in this country shall “have an equal opportunity with other individuals 
to make for himself or herself the life that he or she is able and wishes 
to have”. And nowhere can equality be more important than in the 
down-to-earth matter of a job. The fact is that, for a very long time, 
some people have been more equal than others, and the purpose of 
employment equity programs is to set that right. Not by rigid quotas, 
but by trying to achieve a better match between the availability of 
various groups and their actual access to the workforce. Thus, the 
purpose of employment equity legislation is to provide Canadians, and 
human rights bodies, with the basic tools for uncovering and correcting 
anomalies in job opportunities. 


Since 1986, the Employment Equity Act has enabled this Commission 
to monitor, albeit on a very broad scale, how well employers under 
federal jurisdiction are doing in providing equal job opportunities to all 
Canadians. In 1987, the first full report on the composition of federal 
and federally-regulated workforces noted that, in general, women, 
aboriginal peoples, visible minorities and people with disabilities were 
not equitably distributed among the jobs reported. At that time, none 
of those groups was represented in the federally-regulated workforce 
at a rate that matched the 1986 Statistics Canada estimates of their 
availability in the external workforce. In the last six years, the 
Commission has been taking whatever steps it can, within the limits of 
its mandate, to work with employers to identify and remove the sources 
of these discrepancies and to remedy their effects through employment 
equity plans. 


It would be gratifying to be able to report that the first six years have 
transformed the situation for Canadian workers. However, an analysis 
of the 1992 reports reveals that progress in many areas has been slow 
or, for two of the four groups designated by the Act, only marginal. 
Poor growth in the economy and a consequent loss of job 
opportunities, especially in those industrial sectors under federal 
jurisdiction, has no doubt contributed to this state of affairs, but it is not 
the only factor. Weaknesses in the Employment Equity Act and the 
absence of any clear government action to correct them have also taken 
their toll. 


LEGISLATIVE AMENDMENTS 


Nineteen ninety-three was a year in which many people expected that 
the Employment Equity Act would be amended. In May 1992 the 
Parliamentary Committee set up to review the Act had recommended 
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several broad changes to ensure more consistent and active compliance. 
By the end of 1992, however, the Government had not produced a 
formal response. Nor was one tabled before the Federal Election of 
October 1993. As a result, two years after the Parliamentary 
Committee first began its meetings, the process whereby inequities in 
employment may reasonably be determined by analyzing job data and 
investigating related practices has still not been fully defined. At this 
time, neither this Commission nor any other independent agency has 
been given the power to investigate and require production of the kinds 
of information necessary to assess these shortcomings. Without a clear 
authority to ensure the even-handed enforcement of the Employment 
Equity Act, it seems more than likely that progress will continue to lag 
behind public needs and that time-consuming legal challenges will 
further delay effective action. 


The Commission stands by its original recommendations to the 
Parliamentary Committee. The essence of those recommendations was 
as follows: 


¢ federal departments should be included under the Employment 
Equity Act so that private and public employers will be treated 
on the same basis; 


¢ consistent definitions and standardized measurement tools 
should be used by employers when collecting data on the 
composition of their workforces; and 


* an independent body should be given a clear mandate to audit 
employers’ data and to have access to their analyses and plans. 


The new Government stated, in the policy document published at the 
outset of the election campaign, that it would amend the Employment 
Equity Act to include the public service and federal agencies and would 
give this Commission the legislative authority to initiate investigations 
of employment equity issues. We look forward to prompt government 
action in this sense. 


While changes to the Act were not forthcoming in 1993, there was 

at least one development that is worth reporting. In June the 
Government amended the Public Service Employment Act and the 
Financial Administration Act to make implementation of employment 
equity mandatory in the Public Service, and this will no doubt make it 
easier to pursue that objective. Nevertheless, we continue to believe 
that it is not appropriate to establish two different systems, one for the 
private sector and another for the public. Both should be required to 
meet, and should be seen to be meeting, the same criteria; and both 
should be subject to monitoring by an independent agency authorized 
to evaluate compliance with the law. Otherwise, the Treasury Board, 
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which is itself the principal employer for the Federal Government, 
could be perceived as monitoring its own performance, which no 
objective observer can accept as compatible with rigorous 
implementation of the Act. 


SIX YEAR FIGURES 


The release this year of the results of the 1991 Census and of the 
follow-up Health and Activity Limitation Survey (HALS) provided a 
new perspective on the progress of employment equity in the federal 
domain. The Census figures showed substantial increases since 1986 in 
the availability estimates for all four employment equity groups. 


¢ The overall availability of women rose from 44 percent in 1986 
to 45.9 percent in 1991; 


visible minorities also increased as a proportion of the Canadian 
workforce, from 6.3 percent at the previous Census to 
9.1 percent in 1991; 


* there was also a sizeable increase, from 5.4 percent to 6.5 percent, 
in the number of people in the workforce who report a disability 
that in their view limits their employment opportunities; and 


the availability of aboriginal people also grew considerably over 
the five-year period from 2.1 percent to 3 percent. 


Two factors seem to be at work here. On the one hand, there are some 
real and important changes in the make-up of Canada’s workforce. At 
the same time, we appear to have an increased and more refined level 
of reporting and analysis on the proportions of Canadians in various 
categories who are available for work. At all events, one of the most 
immediate effects of the 1991 availability data will be to sharpen our 
awareness of the continuing under-representation of our society’s more 
vulnerable groups. 


Meanwhile, six years of employers’ reports have now been submitted 
under the Federal Act, reports that enable us to track the statistical 
progress of employment equity within a workforce of roughly 

605,000 jobs. Similar reports presented to Treasury Board by federal 
departments and agencies have provided data on another 235,000 jobs 
over the same period. The federally-regulated workforce accounts for 
almost ten percent of the Canadian job market, a large enough segment 
to give a reliable picture of the employment situation of the groups 
designated under the Act. The good news is that all four have made 
some gains in overall representation since 1987. The bad news is that 
many of the basic gaps remain, and not all the groups have made the 
same degree of progress. 
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Women 


The representation of women in the workforce covered by the Act 
increased from 41.1 percent in 1987 to 44.7 percent in 1992, a level 
slightly below the workforce availability figure of 45.9 percent. In 

all sectors except communications the representation of women 
increased between 1991 and 1992. Women made up only 26.6 percent 
of the workforce of the “other” sector and an even lower 20.0 percent 
in transportation. At the other extreme, female representation was very 
high in banking (76.3 percent), largely due to women’s predominance 
in the clerical ranks. It did, however, also include a substantial 
proportion of professional and middle management positions, 

where women generally exceeded the availability criteria. In the 
communications sector, women reached 41.2 percent in 1991 and their 
representation has declined slightly since that time. 


Changes in the division of labour between the sexes also continue to 
manifest themselves. In 1987, seventy percent of all female employees 
were working in clerical jobs. Six years later, that proportion had 
dropped to around sixty-five percent. Another step in the right 
direction has been the increase in women’s share of middle 
management positions, from 33.2 percent in 1987 to 41.8 percent in 
1992. The representation of women in senior management nearly 
doubled between 1987 and 1992, from 4.8 percent to 9.3 percent, but 
there is still a long way to go to meet the current availability estimate of 
twenty-five percent. Employers must look more critically at the hiring 
and promotion of women into their senior ranks if they are to be fairly 
represented at the top of the ladder by the turn of the century. In the 
professional ranks there were also some modest improvements. 

Slight gains were recorded for women in blue collar jobs, but their 
representation remained below the six percent mark. 


Women’s occupational gains were also reflected in general 
improvements in their relative income. Nevertheless, the fact that many 
women continue to be employed in lower paying jobs means that there 
is still a significant wage gap. In 1992, in the full-time workforce 
covered by the Act, women were receiving seventy-four percent of the 
estimated salary of men. This is somewhat higher than the figure for 
women in the overall Canadian workforce, who earn seventy-two 
percent of men’s wages. The ratio varied substantially, however, 

from one sector to another, from a high of 81.2 percent in the 
communications sector to a low of 58.9 percent in banking. Given that 
about half of all women covered by the Act work in banking, it is a 
truism to observe that the wage gap is hardly on the point of 
disappearing. 


Within federal departments and agencies, women’s overall 
representation increased from 42.4 percent in 1987 to 46.5 percent in 


1992. It exceeded the 1986 Census availability rate for women in 1990, 
1991 and 1992, and now meets the 1991 Census estimate for availability. 
While gains were made in all occupations, the most significant were in 
the Management group, where female representation rose from 

10.6 percent in 1987 to 17.1 percent in 1992, and in the Administrative 
and Foreign Service category, where their share went from 37.3 percent 
to 46.8 percent over the same period. In the Operational and Scientific 
and Professional categories, however, women’s representation moved 
much less significantly between 1987 and 1992, increasing from 

12.9 percent to 14.0 percent and from 24.5 percent to 28.5 percent 
respectively. 


Aboriginal Peoples 


Even though the total number of aboriginal people employed in the 
workforce covered by the Employment Equity Act rose by fifty-seven 
percent over six years, this still left them with an overall share of that 
workforce of only 1.0 percent in 1992. Compared with a national 
workforce in which 2.1 percent of all workers in the 1986 Census 

and 3.0 percent in the 1991 Census were aboriginal people, their 
representation is clearly far too low. At the same time, there was at 
least some improvement in each of the sectors measured under the Act, 
and their share of new hires more than tripled from a paltry 0.5 percent 
in 1987 to 1.8 percent. Some gains were also made over six years in the 
middle management, professional and technical categories, but 
aboriginal Canadians were still more likely than their non-native 
counterparts to be found in lower-skilled jobs. Aboriginal men received 
eighty-seven percent of the estimated average salary for all men, but 
aboriginal women were considerably worse off. Although they had 
similar occupations to those for all women in the workforce under the 
Act, their salaries were the lowest of all women and they received only 
sixty-six percent of the average salary of all men. 


Aboriginal representation in federal departments and agencies showed 
no improvement in 1992, remaining at 2.0 percent. Over the last six 
years the overall aboriginal share of Public Service jobs has risen very 
slowly. The levels in specific occupations have either increased slightly 
since 1987 or, in the case of the Scientific and Professional category, 
gone down. It must also be reiterated that the high representation of 
aboriginal peoples in the Department of Indian Affairs and Northern 
Development (18.6 percent in 1992) consistently inflates the overall 
figure for the Federal Government as a whole. 


Visible Minorities 


The new availability figure of 9.1 percent for members of visible 
minorities is markedly higher than the 1986 rate of 6.3 percent. 
Representation in the Employment Equity Act workforce has also 
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grown from 5.0 percent in 1987 to 7.9 percent in 1992. However, this 
global percentage masks the fact that banking was the only industrial 
sector in which their representation was higher than availability; in the 
communications, transportation and “other” sectors it was 6.7 percent, 
4.2 percent and 5.5 percent respectively. 


That said, there is no doubt that the general employment share of 
visible minorities improved substantially in all four sectors over the 
six-year period. Their high representation in the banking sector 

(13.2 percent) also helps to explain why they were over-concentrated 
in clerical positions but under-represented in blue collar jobs. 
Representation in senior management grew in the first five years from 
2.1 percent to 2.9 percent, only to drop slightly to 2.8 percent in 1992, 
while middle management representation increased from 4.4 percent 

to 6.7 percent. From 1987 to 1992, as a net result of hirings and 
terminations, the workforce covered by the Employment Equity Act 
was reduced by some 16,000 jobs. Notwithstanding these losses, the 
number of visible minorities on strength increased by roughly 11,000, 
which may be the largest single achievement attributable, at least in 
part, to the Act and to a new attitude on the part of employers. In 1992, 
visible minority men received about ninety-four percent of the average 
salary of all male employees. By comparison, visible minority women 
were making only slightly over seventy-one percent of the overall male 
average, a rate marginally lower than for women as a whole. 


Visible minorities’ representation in federal departments and agencies 
in 1992 was considerably less encouraging. At 3.7 percent, it compares 
very poorly indeed with their 7.9 percent showing in the private 

sector organizations and Crown corporations that come under the 
Employment Equity Act. In occupational terms, visible minorities’ 
representation is highest in the Scientific and Professional category, 
where they progressed from a 1987 level of 6.7 percent to 8.2 percent in 
1992. In Management, their representation increased from 1.6 percent 
to 2.4 percent, which is well below the 1991 availability figure of 
approximately 6.6 percent for visible minorities for senior management 
positions. Some of the continuing shortfall in the Public Service may be 
attributable to limits on hiring, but by itself this is not a satisfactory 
justification. The disparity is even harder to explain given the 
Government’s declared commitment to its own job equity policy and 
legislative regime. 


Persons with Disabilities 


On the face of it, the number of persons with disabilities in the 
workforce covered by the Act increased by over sixty percent between 
1987 and 1992. But far from being a reliable sign of progress, much 

of this increase seems to have been due to higher rates of self- 
identification and to the use by some employers of definitions of 


disability broader than those allowed under the Act. Even so, the 1992 
representation of people with disabilities stood at only 2.5 percent, well 
below both the 1986 HALS workforce availability figure of 5.4 percent 
and the 1991 figure of 6.5 percent. In terms of salary, the pay of men 
with a disability was virtually the same as for all male workers. Women 
with disabilities, on the other hand, were making only seventy-one 
percent of the male average, compared with about seventy-four percent 
for women as a whole. 


The overall representation of persons with disabilities in the Public 
Service again fell well short of their estimated availability rate, and 
only four departments and agencies employed them at a rate exceeding 
that standard. All in all, little has changed over the past six years. The 
global representation of people with disabilities in the Public Service 
increased from 2.6 percent to 3.1 percent between 1987 and 1990 but 
has since receded to 3.0 percent. Between 1991 and 1992, their 
representation managed to hold steady in most occupational categories 
but dropped somewhat in Management. 


JOINT REVIEWS AND COMPLAINT INVESTIGATIONS 


In the absence of changes to employment equity legislation, the 
Commission has continued to make the most of its own equality 
mandate to provide some drive to the job equity program. The most 
effective procedure, in our opinion, is through cooperative joint reviews 
rather than adversarial complaint investigations. 


Reviews are requested by the Commission when the analysis of an 
employer’s statistical report on representation gives reasonable 
grounds to believe that one or more of the designated groups are 
represented at a level that is below a fair share of the jobs for which 
they are qualified. They normally conclude with an agreement on 
suitable hiring and promotion goals which are monitored for three 
years. 


At the same time, over the last six years, a number of employers have 
also faced third-party complaints, largely filed by two organizations. 
In 1993 we continued to work toward resolving as many of these 

as possible. Unfortunately, as we have observed in the past, the 
complaints process over-formalizes the exchange of information and 
slows down the search for productive solutions. While we are clearly 
obliged by law to accept and act on third-party complaints, our 
investigators are encouraged to follow as closely as possible the work 
that is already required of employers under the Employment Equity 
Act and to look for solutions rather than confrontation. 
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WHERE THERE’S A WILL 


Although the lack of an unambiguous legislative framework has been 

a constant impediment to employment equity initiatives, we are 
encouraged by the fact that a number of employers have cooperated 
with the Commission in reviews or investigations based on their annual 
employment equity reports. In the course of 1993 employers that had 
completed reviews with the Commission, or reached settlements on 
complaints, also began submitting monitoring reports. In addition to 
presenting reports that were substantial and informative, many of these 
organizations were able to show considerable improvements in hiring 
and representation. Where goals were not reached, the Commission is 
working with the employer to see what additional steps might be taken. 


Some employers have done particularly well. The Bank of Montreal, 
for example, reports that its overall hiring rate for aboriginal people 
was in the seven percent range for 1993. The Saskatchewan Wheat Pool 
and its unions have implemented a watershed agreement on the 
operation of seniority as part of the company’s employment equity 
plan. And the Royal Bank reports that thirty percent of its 
appointments to upper level management have been women. Such 
progress is the result of strong commitment and good planning, and it 
shows very well what can be done when management is fully behind the 
effort to get on with things. 


Unfortunately, a minority of employers has decided instead to 
challenge the authority of the Commission to follow through on its 
mandate in this field. Complaints by the Assembly of Manitoba Chiefs 
against Air Canada, Canadian Airlines, Canadian Pacific Railways, 
Greyhound Bus, and Canadian Pacific Express and Transportation 
were still tied up in court challenges at the end of the year. In a number 
of other cases, even if employers have stopped short of going to court, 
they have made investigation a very slow and difficult process. 


Since 1988 the Commission has initiated twenty-eight reviews 

with federal departments and agencies and companies under the 
Employment Equity Act. When the year began, seven of these had 
been completed. An additional four reviews were concluded in the 
course of the year: with the Canadian Broadcasting Corporation, the 
Canadian Imperial Bank of Commerce, Toronto-Dominion Bank and 
Bank of Nova Scotia. The Commission has now successfully concluded 
reviews with the six largest banks in Canada. The CBC also agreed this 
year that the review report might be used as a basis for attempting to 
resolve five outstanding complaints that affect aboriginal people, 
persons with disabilities and visible minorities. 


PAY EQUITY 


The Commission is investigating or has resolved seventy-six complaints, 
the largest groups of which were filed by the Disabled People for 
Employment Equity, against nine employers, and the Assembly of 
Manitoba Chiefs, against eighteen employers covered by the Act and 
twenty-nine federal departments and agencies. Fourteen other 
complaints have been filed against particular employers, either by 
individuals or groups. 


The nine Disabled People for Employment Equity complaints have 
progressed slowly, but four were in active settlement discussions at the 
end of the year, and only two — against the Bank of Nova Scotia and 
the Toronto-Dominion Bank — appeared to be making little headway. 
The start of 1993 also saw two of the complaints by the Assembly of 
Manitoba Chiefs against the Departments of National Defence and 
External Affairs enter formal conciliation proceedings. Progress on 
finding a resolution was exceedingly slow. By the end of the year some 
agreement appeared possible but significant differences still remained 
despite more than a year of discussions. If agreement can be reached 
in early 1994, this would clear the way for the settlement of eight 
complaints against federal departments for which investigation reports 
were concluded in 1993. 


Two additional complaints, one brought by the Assembly of Manitoba 
Chiefs and one brought by a union’s women’s committee, were 
resolved when the parties agreed to settlements. 
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On the whole, although progress has been more than a little uneven, 
there is some small cause for optimism as we look back over the year, 
and even more in the light of the new Government’s commitment to 
improving the legislation in this area. Probably the most disappointing 
feature of this program to date has been the fact that the public 

sector has failed to lead the way. Given what should have been the 
Government’s commitment to its own legislation, this is surprising to 
say the least of it. The powers that be have regrettably appeared more 
preoccupied with pausing long and hard on bureaucratic detail or 
disputing the Commission’s role than with making substantial progress. 
We hope this will come to an end in the new year. 


It has always been uphill work to defend the proposition that women in 
our society are consistently underpaid, not because of any deficiencies 
in their work but simply because they are female. At one time it was 
even thought that by paying men a “family wage” one could justify 
paying women considerably less for exactly the same work. It was only 
in the twenties that such a practice finally came to be recognized as 
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unfair, and later still that the principle of equal pay for equal work 
finally became a part of Canadian law. 


It then took further rounds of international labour legislation and, 
above all, an unprecedented influx of women workers into the labour 
market to convince the authorities that differential pay for equal work 
was not the only problem that needed to be set right. It became 
increasingly apparent in addition that much of the work that was 
predominantly done by women had been systematically undervalued in 
relation to “men’s work”. As a result, in 1951, the International Labour 
Organization adopted a Convention, to which Canada became a party 
in 1972, which states that “each member [country] shall . . . promote 
and... ensure the application to all workers of the principle of equal 
remuneration for men and women workers for work of equal value.” 


Thus, by the time the Human Rights Act came to be enacted in 1977, it 
was more generally accepted that women had a legitimate expectation 
that they would be compensated according to the value of their work, 
and not on the basis of their sex or domestic situation. That principle 
was clearly written into the Equal Wages section of the Act, according 
to which 


It is a discriminatory practice for an employer to establish or 
maintain differences in wages between male and female 
employees employed in the same establishment who are 
performing work of equal value. 


What the Act does not do, however, is provide an effective mechanism 
for dealing with such discriminatory differences. Instead it leaves it to 
employees to raise whatever doubts they may have in complaints to the 
Human Rights Commission. For various reasons, this has proved to be 
a serious flaw in the legislation, not least because it presupposes that 
workers will readily be able to find out from their employers just how 
their work has been classified and evaluated in determining their pay. 


Not surprisingly in the circumstances, the equal wages provisions of the 
Act have largely failed to live up to their billing. For the last six years 
the Commission has repeatedly asked that the law be changed 

to remove the need for employees to complain. Instead, we have 
proposed that employers be obliged to review their own pay systems, in 
an impartial way, to make sure that any discrepancies between the 
compensation of male-dominated and female-dominated groups of 
workers are due to genuine differences in work value and not to the 
difference of sex. This approach to pay equity is already established in 
other Canadian jurisdictions, but our efforts to persuade the federal 
authorities to adopt it have met with no success thus far. As a result, 
the Commission has been left with only one legal instrument at its 
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disposal, the authority to investigate complaints, an arrangement that 
continues to prove confrontational, ineffective and a questionable use 
of tax-payers’ money. 


The story we have to tell this year therefore differs hardly at all from 
the sorry tale we have presented for the last few years. Over that 
period, a small number of complaints by mostly female groups have 
brought pay awards to about seventy thousand workers. So far so good. 
But they represent only a fraction of the complaints that have been 
lodged with the Commission, and come nowhere near dealing with all 
the women who have reason to believe that the evaluation of their 
work has not been neutral and objective. And for the most part 
changes have come about as a result of a process that has taken several 
years to bear fruit. For Canadians with any knowledge of human rights 
issues the pay equity program has become an embarrassing cul de sac. 
And it is likely to remain so as long as legislation does not recognize 
pay equity as an obligation for employers. 


KEEPING SCORE 


At least it can be said of 1993 that the Commission had some success in 
improving its own case management procedures. There were more 
early settlements, conciliations and demonstrable improvements in the 
timeliness of investigations. Over all, since 1978, the Commission has 
resolved about one hundred complaints, sixteen of them this year. 

Two substantial cases were successfully conciliated, the first involving 
approximately seven hundred private-sector employees and the second 
bringing to an end a long-standing entitlement dispute arising from a 
tribunal order. The others were resolved at the investigative stage, 
through settlements, or by a Commission decision not to take them 
any further. Only two cases were still in conciliation or settlement 
negotiations at the end of 1993. That still left thirty-nine cases 
unresolved, however, several of them before tribunals or the courts. 


TRIBUNALS 


When there appears to be a prima facie case of wage discrimination 
and all attempts to achieve a settlement have failed, the Commission 
has no choice but to submit the issue to a human rights tribunal. There 
are at present three substantial pay equity tribunals in progress. They 
involve a total of over seventy thousand workers and have been on the 
Commission’s books for up to eight years. 


The Federal Public Service Tribunal began in September, 1991 and 

has so far held about 170 days of hearings. The Professional Institute of 
the Public Service of Canada and the Public Service Alliance of Canada 
are, in effect, challenging a pay decision made in 1990 by the Treasury 
Board of Canada, and more than sixty-eight thousand public servants 
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are affected. Unless something radical is done to modify the present 
process, the Tribunal is likely to continue until late 1994 or early 1995, 
and a ruling is not expected for at least a year after that. Even then, it 
may well be appealed. 


A Tribunal to hear complaints relating to approximately two thousand 
clerical jobs in the Canada Post Corporation was appointed in May, 
1992 and began its hearings in September of that year. The Tribunal 
has now heard sixty days of testimony on issues ranging from the socio- 
economic reasons for wage gaps and the approach used by the 
Commission in evaluating work to how best to interpret the Equal 
Wages Guidelines that have been issued under the Act. Hearings are 
expected to continue throughout 1994 and beyond. Again, the decision 
will quite possibly be appealed. 


Another Tribunal was appointed in May, 1992 to deal with several 
hundred civilian employees who work in the Non-Public Funds 
facilities of the Department of National Defence. These include retail 
services and recreational and other facilities for service personnel and 
their families. The original complaint was lodged with the Commission 
in 1987 and progress has been very slow, once again owing to 
differences of view over the extent of the wage gap, biases in job 
evaluation and other technical questions. There has been an attempt 
recently to narrow the issues in dispute and to bring unresolved 
problems to the Tribunal within the year. We can only hope that this 
will succeed. 


We naturally wish to see recommendations for improving the pay 
equity provisions of the Human Rights Act carried into law. Whether 
they are or not, however, we believe that a good case can be made for 
ensuring that everyone concerned with human rights tribunals that are 
looking into pay equity cases has a strong background in the subject 
matter. This might entail providing training for panellists on pay equity 
and compensation practices generally. With such understanding, it 
would not be necessary to hear weeks of explanatory testimony with 
each new case. Panellists would also bring a body of knowledge and 
precedent to new cases. Revisions along these lines would serve 

the public interest by allowing tribunals themselves, as well as the 
Commission, respondents and complainants, to make better use of 
scarce resources. 


BEFORE THE COURTS 


Several cases against Air Canada and Canadian Airlines have been 
referred to the Federal Court by the respondents. The airlines are 
seeking clarification of the term ‘establishment’ in the Equal Wages 
section of the Act. A court date is unlikely before the Spring of 1994, 
and a decision is not expected for some months after that. The 
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Government of the Northwest Territories, which is the object of a 
complaint representing a large number of its employees, is also before 
the Court seeking to have the Commission ordered not to proceed with 
the complaint. Taken together, these cases affect approximately twelve 
thousand employees and have been in the pipeline for up to six years. 


IN CONCLUSION 


There is no question that differential payments to men and women are 
in violation of the Human Rights Act. This may not be a popular 
conclusion, as correcting those inequities can only increase job costs. 
But it is the law, and this should be particularly apparent to public 
service employers. We strongly suggest that forthright acceptance of 
the fact that wage gaps exist and a readiness on all sides to deal with 
them, within government’s well-known financial constraints, is in the 
end a more responsible procedure than the endless litigation that is 
becoming the trade-mark of pay equity in the federal jurisdiction. 
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Several important rulings affecting equality rights were handed down 
by the Supreme Court this year. The first involved the Canada 
Elections Act. Up to now, regardless of the crime or length of sentence, 
prisoners were not allowed to vote. Richard Sauvé challenged those 
restrictions, arguing that the blanket no-voting rule was contrary to the 
Canadian Charter of Rights and Freedoms. In May the Court threw out 
the restriction on the grounds that it was “drawn too broadly” and was 
an unreasonable restriction on the right to vote that the Charter 
guarantees to every citizen. Parliament had already passed a package of 
election reforms to allow inmates serving sentences of less than two 
years to vote in federal elections, but the Court dealt only with the Act 
as it was at the time of Mr. Sauvé’s challenge, as it could not rule on the 
constitutionality of the reformed law which was not before it. To that 
extent, the full effect of the Court’s ruling remains to be determined. 


In another Charter challenge by a prisoner, the Court decided 
unanimously that female guards may frisk male prisoners and perform 
patrol duties in male quarters. In Weatherall v. Canada (Attorney 
General), Phillip Conway challenged the Corrections Canada policy 
on the grounds that it infringed those sections of the Charter that 
guarantee liberty and equality and prohibit unreasonable seizure or 
detention. In its August decision the Court listed several reasons for 
allowing the current system to continue. The frisk searches are done 
when prisoners are clothed; guards are trained to search with proper 
regard for an inmate’s dignity; prisoners get notice from each other of 
unscheduled patrols; occasions when a patrolling guard might see an 
inmate unclothed or tending to personal functions are rare and fleeting. 
And finally, privacy is reduced in prison in any case: “A prison cell is 
expected to be exposed and to require observation . .. and a prisoner 
thus cannot hold a reasonable expectation of privacy” during 
surveillance and searches. 


Mr. Conway had argued that the inequality lies in the fact that the same 
policy does not permit female prisoners to be searched by male guards. 
The Court pointed out that it is now accepted law that equality 
sometimes means treating people differently: thus differential 
treatment for female and male prisoners may be appropriate under 
section 15(1). Given the historical trend of violence by men against 
women (but not the reverse), the biological differences between the 
two sexes, and women’s generally disadvantaged position in society in 
relation to men, the effect of searches by the opposite sex is clearly 
more threatening for women prisoners. The Court was therefore 
persuaded that male guards should not be permitted to carry out 
searches or patrol in women’s prisons and concluded that the difference 
in treatment was justified. 


In Berg v. University of British Columbia, the Court this year reversed 
its 1979 position on where to draw the line between public and private 
institutions. It was not prepared, it said, to let “artificial and 
unacceptable distinctions” stand in the way of human rights protection 
for Canadians. The main question before the Court was whether the 
services a university offers to students are private services or “services 
customarily available to the public.” The latter would be protected by 
provincial human rights law and the former would not. The University 
had denied Janice Berg, a graduate student, the rating sheet she needed 
for a hospital internship, as well as a key to the computers and 
laboratories, because she suffered from depression. Other students 
received both. Ms. Berg maintained that the University was 
discriminating against her because of her disability. 


The University argued that once students are enrolled, British 
Columbia’s human rights law does not protect them in this context. 
Lower courts had accepted this argument, relying in part on the 
Supreme Court’s 1979 decision in Gay Alliance Toward Equality v. 
Vancouver Sun, where the Court gave a narrow interpretation to 
“services customarily available to the public” and allowed the Sun to 
refuse to print an advertisement from the Gay Alliance. In Berg, the 
Court ruled eight to one that the distinction the University was trying 
to make was “unconvincing and subversive of the purpose of human 
rights legislation.” Every service has its own public, wrote Chief Justice 
Lamer in the majority opinion, and once that public has been defined 
the Act protects its members from discrimination. The key and the 
rating sheet denied to Ms. Berg were “incidents of the public 
relationship” between the University and the students. 


The increasingly familiar principle that equality sometimes requires 
different treatment was also applied by the Federal Court of Appeal in 
deciding that the government may charge married couples higher taxes 
than common-law couples. In July, the Court heard a Charter challenge 
by Elaine Schachtschneider, a married woman who believed she was 
discriminated against because she paid more in taxes than she would 
have done if she had been living in a common-law relationship. 

Marital status is not listed in section 15 as a prohibited ground of 
discrimination, and the Court found that to succeed in a challenge 
based on a so-called analogous ground, the claimant had to show that 
she belonged to a group that had traditionally been disadvantaged and 
was thus a “discrete and insular minority” as defined in Andrews v. 
Law Society of Canada. Ms. Schachtschneider was part of an 
identifiable group, that is, married people with a child of the marriage, 
living together and not economically dependent on each other. But this 
group is not disadvantaged, said the judges, and the Income Tax Act 
distinction between them and unmarried couples in like circumstances 
is not discriminatory. The law has since been changed to treat legally 
married and common-law couples in the same way. 
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In another challenge, Elizabeth Symes claimed that the cost of child 
care while she was working was a legitimate business expense, as she 
could not carry on her legal practice without it. She wanted the right to 
deduct this amount from her income when filing income tax returns. 
She claimed that it was discriminatory to permit men to claim other 
expenses but to deny women (who bear most of the responsibility for 
child care) the deduction of child care expenses incurred to enable 
them to carry on their business. Seven of the nine judges ruled that 
child care was not a business expense and that Ms. Symes’ deductions 
could not exceed the amount provided for all working parents in the 
Income Tax Act, which was less than the actual cost of her daycare. 
Mr. Justice Iacobucci, writing the majority decision, agreed that 

Ms. Symes had shown that women provide most child care, but 
maintained that this does not prove they pay the financial cost. 
“Unfortunately, proof that women pay social costs is not sufficient 
proof that women pay child-care expenses”, he wrote. In particular, 

in Ms. Symes’ case, the majority found that the economic impact of 
child care would also be felt by her husband, as part of the cost would 
be borne by him however they chose to file their tax returns. Justice 
Iacobucci nevertheless wrote that the decision might be different in 
the case of a single mother, who might be able to prove that the tax 
rules discriminated against her because she could not deduct child care 
as an expense, while her male counterparts could deduct other business 
expenses, such as club memberships, cars, entertainment and charitable 
donations. Similar arguments might apply to low-income families. 


Justices L’Heureux-Dubé and McLachlin dissented, arguing that the 
Income Tax Act provisions are a result of a male-oriented bias in 
business and in interpreting the law. “When only one sex is involved in 
defining the ideas, rules and values in a particular domain, that one- 
sided standpoint comes to be seen as natural, obvious and general. 

As a consequence, the male standard now frames the backdrop of 
assumptions against which expenses are determined to be, or not to be, 
legitimate business expenses”, said Madame Justice L’Heureux-Dubé. 


She also pointed out that daycare traditionally falls on women and that 
men consequently do not think of it as a necessary expense of doing 
business. She cited statistics showing that women lawyers are three 
times as likely as men to pay for daycare for their children, and that 
men are three times more likely than women to count on their spouses 
to take responsibility for child care. She compared child care provisions 
to those that allow exemptions “for cars, for club dues and fees, for 
lavish entertainment” and asked whether they “are so obviously 
business expenses rather than personal ones . . .” She concluded that 
the “costs incurred by business women with children are no less real, 
no less worthy of consideration and no less incurred in order to gain or 
produce income from business.” In the end, she said, to be consistent 


with the Charter, both women and men must be able to deduct child 
care costs that are necessary to permit them to run a business. 


This year Canadians with disabilities moved a little closer to achieving 
full social independence. Their right to require that buildings be 
accessible was strengthened by an Ontario Board of Inquiry decision in 
September. The Board held the owner of a shopping plaza responsible 
for discrimination against Marjorie Elliott, who could not find a 
parking space wide enough for her specially equipped van or a ramp 
for her wheelchair. The Board of Inquiry said that compliance with 
construction codes and municipal bylaws is not enough if buildings 
remain effectively inaccessible. The Human Rights Code must take 
precedence even if that means going beyond other requirements. This 
case 1s reminiscent of the 1992 Canadian Human Rights Tribunal 
decision in Canadian Paraplegic Association v. Elections Canada, where 
the Tribunal ruled that equal treatment in federal elections included 
the right to level access to all polls, to appropriate parking and to signs 
indicating accessible entrances. 


Sexual orientation has claimed considerable attention this year. 
Various administrative agencies have followed the direction set by an 
Ontario Human Rights Board decision in Leshner v. Ontario in 1992. 
That Board ordered the Government to extend survivor pension rights 
to the same-sex partners of its employees. In a 1993 ruling on a 
grievance filed by David Lorenzen, a federal employee, the Public 
Service Staff Relations Board ordered Treasury Board to pay him 
benefits he had been denied because of his sexual orientation. 

Mr. Lorenzen had grieved two refusals of leave, one when his partner 
broke his leg, and the other when his partner’s father died. The Board 
said that.the collective agreement’s non-discrimination clause and the 
Canadian Human Rights Act entitled Mr. Lorenzen to the same 
benefits as heterosexual employees. The Government has appealed 
the decision. 


In a similar decision, Clinton v. Blue Cross, an Ontario Human Rights 
Board ruled in August that Ontario Blue Cross and York County 
| Hospital must extend medical benefits to the female partner of a 
female nurse. In 1990 Elizabeth Clinton had applied for family benefits 
for her partner, but her request was refused because the benefit plan 
defined a ‘dependent’ as a “legally married spouse of the employee, or 
a person of the opposite sex . .. who is cohabiting with the employee.” 
The Board of Inquiry found that Ms. Clinton was discriminated against 
because of her sexual orientation in contravention of the Ontario 
Human Rights Code. It ordered Blue Cross to pay her $4,000 in 
damages for hurt feelings and to amend its benefit plan to include 
same-sex couples. Blue Cross has appealed the decision. 
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The Supreme Court agreed in October to hear an appeal by James 
Egan and John Nesbit, who had been refused the spousal benefit 
provided for under the Old Age Security Act. When the spouse of a 
pensioner who is over sixty-five is between the ages of sixty and sixty- 
five and the couple’s income falls below a certain amount, the Act at 
present provides that the spouse is eligible for an allowance. Messrs. 
Egan and Nesbit applied for that allowance in 1987 and were refused 
because the legislation defines ‘spouse’ as a person of the opposite sex. 
Earlier this year, in a two-to-one decision, the Federal Court of Appeal 
upheld this ruling. The majority of the Court concluded that “the denial 
of the spouse’s allowance does not cross the line from ‘distinction’ to 
‘discrimination,’” and that “the appellants do not benefit because 

of their non-spousal status rather than because of their sexual 
orientation.” Mr. Justice Linden argued in dissent that, on the contrary, 
“it is apparent that gay men and lesbians are .. . excluded from the 
program based on a matter in relation to sexual orientation.” The issue 
has been appealed to the Supreme Court, but no date has yet been set 
for the hearing. 


The number of complaints we received this year remained relatively 
unchanged. Disability, sex and race cases again make up the majority of 
our workload. We typically receive fewer cases based on age or marital 
or family status and very few based on religion. A growing number of 
our race, religion and, henceforth, sexual orientation complaints are 
sparked by telephone hate messages. 


RACE, COLOUR, NATIONAL OR ETHNIC ORIGIN 


The Commission continued its efforts to have the National Research 
Council respect the order of a 1992 Human Rights Tribunal in favour 
of Dr. Chander Grover. The Tribunal ruled that the Council had 
discriminated against Dr. Grover, a scientist born in India, because of 
his race, colour and national or ethnic origin. In concluding that the 
Council had tried to diminish Dr. Grover’s professional status and 
impede his chances for promotion, it ordered the Council to appoint 
him to a management position, pay him lost wages and costs as well as 
damages, and review its human rights policy with the Commission. 
Dr. Grover returned to the Tribunal at the end of 1992, alleging that 
the Council had not complied with the ruling. Among other things, he 
argued that the new position he had been assigned was inappropriate. 
Meanwhile, the Council has asked the Federal Court to review the 
Tribunal’s decision that it had jurisdiction to look into this question. 
We are awaiting decisions from both the Tribunal and the Court. 


In June, another Tribunal held two-to-one that CP Rail discriminated 
against Ken Gannon because of his race. Mr. Gannon, said the majority 
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of the Tribunal, was harassed, wrongfully disciplined and fired because 
he was black. From 1978 to 1985 he was the only employee in his 
division in Vancouver and Port Coquitlam who was not white. He 
claimed that his foreman created a racist climate and called him names, 
as did co-workers. The Tribunal said the evidence “clearly shows that 
racial slurs were directed toward Mr. Gannon in the workplace.” The 
incidents that led to his being disciplined and fired were “precipitated 
by racial slurs” and by “the racial harassment that he was continually 
subject to.” Despite Mr. Gannon’s initial complaints to CP Rail 
management, the employer did nothing to stop the harassment, did not 
conduct an impartial investigation, and tried to solve the problem by 
getting rid of Mr. Gannon. The Tribunal therefore held it liable for the 
discrimination. However, the Tribunal members rejected Mr. Gannon’s 
allegations that he was denied a promotion, relief work and overtime 
for racial reasons. It will order an appropriate remedy at a later date. 


AGE 


Two well-publicized age cases were dismissed this year. A Tribunal 
ruled in August that the Ottawa-Carleton Regional Transit 
Commission did not discriminate when it refused to hire a sixty-year- 
old as a bus driver. The Tribunal was persuaded by OC Transpo’s 
evidence that age is a bona fide occupational requirement in this 
profession: on the balance of probabilities, it said, new bus drivers at or 
over age sixty pose sufficient risk to safety that the company is justified 
in not hiring them. The Tribunal used the BFOR definition set out by 
the Supreme Court in 1982 in Ontario Human Rights Commission v. 
Borough of Etobicoke to conclude that the defence must be interpreted 
more broadly in Canada than it is in U.S. jurisprudence. In our view, 
this is not a correct reading of the Supreme Court decision and, if 
accepted, would mean that the onus on an employer wishing to claim 
the defence would be too easily satisfied. We have therefore appealed 
this case to a réview tribunal. 


The second decision of note was Cranston et al. v. Canada. This 
involved twenty-six pilots and flight attendants whose jobs with the 
Executive Flight Service were transferred from the Department of 
Transport to the Department of National Defence. The complainants 
alleged that DND did not hire them to continue in these jobs because 
they were, on average, fifty-one years old at the time, just four years 
short of the Canadian Forces’ mandatory retirement age of fifty-five. 


In February, the Tribunal disagreed with the complainants. It found no 
evidence to suggest that age was a reason for their not being employed 
by DND. The complainants, said the Tribunal, expressed little interest 
in becoming regular members of the military; their priority was not 
service in the Forces but “a permanent career doing the thing they did 
best.” Consequently, the Forces’ mandatory retirement policy could 
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not be said to have affected them in a discriminatory manner. The 
Tribunal did not find it necessary to consider the 1992 tribunal decision 
in Martin et al. v. Department of National Defence and Canadian Armed 
Forces, which ruled that the CAF’s mandatory retirement policy 
contravenes the Canadian Human Rights Act. (See p. 59 above.) The 
Tribunal in Cranston observed that, “for reasons that they described as 
military operational reasons,” the Forces felt unable to accommodate 
the complainants by providing them with the continuation of their 
career. The Commission has also appealed this decision. 


SEX 


Sexual harassment and discrimination because of pregnancy are the 
most common forms of discrimination directed at women. A tribunal 
found that the Department of National Revenue discriminated against 
one of its customs investigators, Donna Marie Brown, when it failed to 
accommodate her request for a day shift because of complications with 
her pregnancy, and later when she was unable to get adequate daycare. 
In April, the Tribunal ruled that Ms. Brown’s sex and family status 
were factors in the way she was treated. The Department had what it 
claimed was a neutral rule that customs investigators must work 
alternating shifts, but in fact that rule had an adverse effect on 

Ms. Brown and other pregnant employees. 


Basing its analysis on the Supreme Court’s 1990 decision in Alberta 
Human Rights Commission v. Central Alberta Dairy Pool, the Tribunal 
ruled that the Department had a responsibility to accommodate 

Ms. Brown. It fell short of its obligation, said the Tribunal, because 

of the personal bias of one of her supervisors who acted in an 
“mappropriate and discriminatory” way. Although there were at least 
three possible ways to provide a day shift for Ms. Brown, the supervisor 
maintained that it was impossible to do so. The Tribunal ordered the 
Department to give Ms. Brown a written apology and pay her the 
wages and benefits she lost, along with $1,500 compensation. It also 
ordered the Department to submit proof to the Commission that it has 
an appropriate policy for accommodating employees. 


Another case involved sex discrimination under the Unemployment 
Insurance Act. In 1989 Cynthia Floyd, a grain inspector’s assistant, was 
laid off, along with co-workers, for thirty-five weeks. During the lay-off, 
Ms. Floyd discovered she was pregnant and had a child. Under the 
unemployment insurance law at the time, she received only twenty- 
eight weeks’ unemployment insurance, not the thirty-five to which she 
would have been entitled had she not been pregnant. These benefits, 
wrote the Tribunal in the January decision, “are of great social 
importance. They are intended to recognize the large percentage of 
women now present in the workplace and to ensure that women are not 
required to bear a disproportionate share of the financial burden 
involved in raising children.” 


The Tribunal found that the Canada Employment and Immigration 
Commission had discriminated against Ms. Floyd without a bona fide 
justification. It also ruled that the CEIC witness gave “impressionistic” 
evidence that lacked “depth and clarity” and failed to prove that 
denying Ms. Floyd the benefits was reasonably necessary to ensure 
efficient and economical functioning of the unemployment insurance 
scheme. Nor did CEIC show why the Unemployment Insurance Act 
could not have been amended earlier to correct this inequality for 
pregnant claimants, as was eventually done. The Tribunal concluded 
that Ms. Floyd had lost a total of twelve weeks’ maternity benefits, and 
awarded her a total of $6,530 including $500 compensation. 


Even cases that are dismissed may make a positive contribution to 
human rights law. Although the Tribunal in Stadnyk v. Canada 
Employment and Immigration Commission dismissed Bobbi Stadnyk’s 
sexual harassment complaint in September, in doing so it introduced an 
analysis based on a broad understanding of equality. Ms. Stadnyk had 
argued that the questions about sexual harassment she had been asked 
during an interview for an information officer position discriminated 
against her because of her earlier and well-known harassment cases 
against a federal department. The noteworthy element of the 
Tribunal’s analysis was its application of a ‘reasonable woman’ 
standard, which it found more appropriate than the traditional 
‘reasonable person’ standard, which tended to ignore women’s 
experience. 


Even though the Tribunal assumed “a heightened degree of sensitivity 
and concern about sexual harassment by the . . . reasonable woman,” 

it found CEIC’s case “overwhelming”. Ms. Stadnyk’s intention to 
continue criticizing the Federal Government was not compatible 

with a position that could require “the successful applicant to be a 
spokesperson on behalf of the Federal Government . . . potentially... 
with respect to sexual harassment matters.” CEIC’s interview questions 
and its decision not to hire her “were valid and reasonable concerns 

in the circumstances” and not based upon a prohibited ground of 

_ discrimination, even though Ms. Stadnyk “sincerely believe[d] that 

she was attacked and discriminated against.” Ms. Stadnyk had had 
substantial contact with the media on the question of sexual harassment 
in the federal public service, and might reasonably “expect to be asked 
questions about use of the media and sexual harassment in such 
circumstances.” 


The Tribunal agreed that some of the phrasing the interviewer had 
used would raise questions “in the eyes of a reasonable female 
interviewee who had previously experienced such harassment”, but 
considering the entire context and circumstances, she would also find 
that the offensiveness was “not such as would constitute discrimination 
on a prohibited ground.” Ms. Stadnyk has appealed this decision to a 
review tribunal. 


83 


84 


MARITAL OR FAMILY STATUS 


Complaints alleging marital or family status discrimination often 
present an interesting angle. This year they covered the ground from 
a visitor’s visa for an unmarried woman to citizenship for adopted 
children, and from bereavement leave for a man in a same-sex 
relationship to the treatment of members of the Armed Forces who 
live in common-law relationships. 


Massarat and Hammeed Naqvi complained that the Department of 
External Affairs and the Canada Employment and Immigration 
Commission discriminated against them on the basis of race and 
marital status when Mrs. Naqvi’s sister, Naz Jaffery, was refused a visa 
to visit them from Pakistan. Among the reasons given for refusing the 
visa was that Ms. Jaffery was unmarried. In agreeing with the Naqvis, a 
Human Rights Tribunal said that even immigration agents who work 
abroad must respect the Human Rights Act. It recommended they 
receive training in the Act’s requirements and ordered the respondents 
to send letters of apology to the complainants. The Attorney General 
has asked the Federal Court to review this decision on the issue of the 
Commission’s jurisdiction over the case as well as on the merits. 


Another Tribunal ruled that the Citizenship Act discriminates against 
the parents of adopted children because it requires the latter to be 
permanent residents of Canada before they can become citizens, 
whereas biological children born to Canadians living in another country 
are automatically given citizenship. Shirley McKenna and her 

husband, Canadian citizens living in Ireland, adopted two children. 

Ms. McKenna also had three biological children born in Canada, who 
would have been granted Canadian citizenship even if they had been 
born in Ireland. She protested when her two adopted children were not 
automatically granted citizenship because they were born in Ireland. 


The Tribunal ruled that the Department of the Secretary of State had 
offered no evidence that permanent residence is necessary, or any 
justification for screening adopted children for the health, criminality 
or security requirements of the Immigration Act. It went on to point 
out that biological children of Canadians are not required to prove that 
they intend to live permanently in Canada, or that they are free of 
disabilities, for example. As long as the adoption conforms to local law 
and is not an attempt to circumvent the immigration law, adopted 
children should be granted citizenship. The Tribunal ordered the 
Department to stop applying the discriminatory sections of the 
Citizenship Act and to grant the two children Canadian citizenship. 
The Department has appealed this decision to the Federal Court. 


A much-publicized decision in 1993 was the Supreme Court’s ruling in 
Mossop v. Canada (Attorney General), which was released in February. 


Mr. Mossop, a federal employee, had originally asked for bereavement 
leave to go to the funeral of his male partner’s father. His request was 
denied since his collective agreement excluded same-sex relationships 
from the classes of people who were defined as belonging to an 
employee’s “immediate family.” A Tribunal found in his favour on the 
grounds that the denial amounted to discrimination based on family 
status. But the Federal Court of Appeal allowed the government’s 
appeal of that decision, saying that the complaint actually revolved 
around sexual orientation, which was not protected under the Act 
when Mr. Mossop filed his complaint. 


The Supreme Court dismissed the Commission’s appeal. A majority 

of the Court found that the term ‘family status’ in the Act does not 
include people in a same-sex relationship. Furthermore, Chief Justice 
Lamer, writing for the majority, characterized the complaint as one 

of sexual orientation discrimination rather than family status. 

“Mr. Mossop’s sexual orientation is so closely connected with the 
grounds which led to the refusal of the benefit that this denial could not 
be condemned as discrimination on the basis of ‘family status’ without 
indirectly introducing into the CHRA the prohibition which Parliament 
specifically decided not to include in the Act, namely the prohibition of 
discrimination on the basis of sexual orientation.” 


This characterization of the complaint led to the conclusion that it must 
fail. The Chief Justice emphasized that sexual orientation was not part 
of the Act when family status was added to the prohibited grounds in 
1983 or when the complaint was filed. Since the parties had raised no 
constitutional challenge on this point, the Chief Justice found himself 
unable to rule that the Act contravened the Charter. He expressly 
indicated, however, that his decision might have been different had 
sexual orientation been included in the Act, and he restricted the 
decision to the Canadian Human Rights Act, not extending it 
necessarily to other laws. 


In a dissenting opinion, Madame Justice L’Heureux-Dubé argued that 
the Court must approach the interpretation of ‘family status’ with 
deference to the Tribunal’s decision. The question it should have asked 
was whether the Tribunal had adopted a patently unreasonable 
interpretation of the term, not whether it had adopted the definition 
the Court would have considered correct. She concluded that a 
purposive interpretation of ‘family status’ was appropriate, and that the 
term was broad enough to encompass discrimination against people in 
“non-traditional” family relationships. 


No less important than the decision itself was the conclusion of six of 
the seven judges that courts are not obliged to defer to decisions of a 
human rights tribunal on questions of law, and are free to review them, 
although they must respect findings of fact. Madame Justice L’Heureux- 
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Dubé again dissented, arguing that human rights tribunals have a 
special mandate to redress discrimination and promote human rights: 
Parliament obviously meant to confer decision-making authority on 
them in these areas, she wrote, and unless faced with a patently 
unreasonable decision, courts should defer to tribunals’ expertise on 
matters of both fact and law. 


Review tribunals will be asked to examine the complaints of two men 
who say they were denied advancement in the Armed Forces because 
of their marital status. Earlier this year, Tribunals heard and dismissed 
the complaints of both James Lambie and Paul Lagacé. Lieutenant- 
Colonel Lambie said he was to be promoted to Colonel and Base 
Commander but the CAF withdrew the promotion offer after a 
discussion with superiors revealed he was getting a divorce and would 
not be accompanied to his posting by his wife. He alleged that the 
Forces have an unwritten policy that Base Commanders must have a 
wife, whose duties include certain hostess functions. In April, the 
Tribunal agreed that the complainant had made a prima facie case 

of discrimination but accepted the Forces’ evidence, despite 
“inconsistencies and contradictions,” that he was not promoted for 
other reasons, among them because he is a pilot and the Forces wanted 
a Base Commander who was a navigator. 


In Master Corporal Lagacé’s case, it was alleged that the Forces did not 
consider him for an officer training program because he was living in a 
common-law relationship. The Tribunal ruled that, while Corporal 
Lagacé was well qualified, respected and performed his duties 
extremely well, there was no evidence that he had been discriminated 
against. 


DISABILITY 


For some years now, the majority of our disability cases have named 
the Canadian Armed Forces as respondent. This is largely because 

of the Forces’ universality-of-service policy, according to which all 
members must ostensibly be fit and ready for combat postings at all 
times, even if their particular job is not combat-related. In Hebert v. 
Canadian Armed Forces, Patricia Hebert, who wanted to be a 
physiotherapist, filed a complaint with the Commission after she was 
refused enrolment in the regular officer training program of the 
Canadian Forces because of poor vision. Although her corrected vision 
with soft contact lenses met the CAF’s enrolment standard, her 
uncorrected vision did not. The CAF maintained that their visual acuity 
standard constituted a legitimate occupational requirement. In August, 
the Tribunal disagreed. 


In doing so, it followed two post-Alberta Dairy Pool tribunal decisions, 
Robinson v. CAF and Thwaites v. CAF. The Tribunal concurred in 


their conclusion that “proof of a slight or negligible increase in risk is 
not sufficient for a BFOR. The increased risk must be substantial.” In 
this case, the risk to Ms. Hebert, other employees and the public that 
her contact lenses would be dislodged or lost in an emergency was not 
substantial. Furthermore, the uncorrected visual acuity standard the 
CAF actually followed clearly left room for some risk of employee 
failure, and there was virtually no difference between that standard and 
Ms. Hebert’s uncorrected vision. The Tribunal therefore held that, in 
admitting applicants whose uncorrected vision was only marginally 
better than Ms. Hebert’s, the CAF contradicted its claim that there 

is a need for that particular uncorrected visual acuity standard for 
physiotherapists. 


The Tribunal also examined the likelihood of a physiotherapist being 
deployed to a “hostile environment” with a consequent risk of having 
to work without corrective lenses. Its conclusion was that “In the 
approximately forty-five years that Canada has been participating in 
peace-keeping operations or other military operations, . . . there has not 
been one occasion when a CAF physiotherapist has been deployed in 
this type of situation.” Given all that would have to happen to bring 
this about, the Tribunal concluded that it would be extremely unlikely, 
and that a mere outside possibility could not justify excluding 

Ms. Hebert from the CAF. The Tribunal ordered the CAF to accept 
Ms. Hebert into the ROTP as long as she met all other requirements 
for admission. It awarded her $5,000 damages plus interest, and 
ordered the CAF to stop applying an uncorrected visual acuity 
standard to physiotherapists. The CAF have sought judicial review of 
this decision. 


In 1992 we reported a similar decision by a Tribunal ordering Canadian 
Airlines International to hire Rodney Cremona, a flight attendant who 
was denied a job with the airline because of his vision. With contact 
lenses Mr. Cremona’s vision was normal, but his uncorrected vision 

did not meet the airline’s minimum standard. In June this year, the 
Tribunal decided the remedy: it awarded Mr. Cremona $44,859 for lost 
wages and amenities, $1,000 compensation, eight years’ lost seniority, 
and ordered that he be given the first available flight attendant 
position. Canadian Airlines International did not appeal the Tribunal’s 
award but nevertheless placed conditions on hiring Mr. Cremona that 
were not part of the Tribunal’s order. The company also disputed how 
the amount of the interest on the award was to be calculated, even 
though the Tribunal had made this clear. The Commission has applied 
to the Federal Court citing Canadian Airlines for contempt of court for 
failing to implement the Tribunal’s award. 


The Thwaites v. Canadian Armed Forces case was the first decision 


involving an assessment of the bona fide occupational requirement 
defence in relation to the human immunodeficiency virus. “People who 
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are HIV positive and asymptomatic”, the Tribunal decided in June, 
“are competent to perform virtually any task in Canadian society.” It is 
not sufficient for the Forces to impose an across-the-board medical ban 
that disqualifies people with the virus from service; individual testing 
and a decision made on real, individual circumstances are essential. 
Moreover, a marginal increase in risk to public safety is not enough to 
establish a BFOR: the group excluded by the rule must “present a 
sufficient risk of employee failure.” In evaluating such a risk, the 
context — the particular job and the other risks considered acceptable 
in that job — would determine whether the risk was so significant as to 
be unacceptable. 


Following this line of reasoning, the Tribunal did not accept that the 
Forces’ 1989 decision to release Mr. Thwaites, a Naval Electronics 
Sensor Operator who was found to be HIV-positive, could be justified 
as a BFOR. There was no more than a “paper review” of his case and 
no real individual testing. The Forces did not establish that he was unfit. 
to do his job at that time or that dismissing him was the only reasonable 
choice. The Tribunal therefore ordered the CAF to compensate 

Mr. Thwaites for past and future lost wages of $147,015 plus interest, as 
well as $5,000 in damages and his legal costs. The Forces appealed the 
Tribunal ruling to the Federal Court and refused to pay the $152,000 
award while the appeal was pending. In September a judge of the 
Federal Court ordered the Forces to pay Mr. Thwaites the award, so 
that he might “live his remaining days in dignity.” The Court has not 
yet ruled on the merits of the case. 


In two other cases against the Canadian Forces, the Federal Court 

of Appeal reversed tribunal rulings which had gone in favour of 
complainants. In Beaulieu v. Canadian Armed Forces, Mr. Beaulieu 
was diagnosed as having partial epilepsy and was released from his 
driver’s position with the CAF. Later tests showed that he did not have 
epilepsy, and a Human Rights Tribunal ruled that the Forces had 
discriminated against him by releasing him. In the circumstances, it 
judged it unnecessary to deal with the Forces’ BFOR defence. In 
sending the case back to the Tribunal with instructions to dismiss it, the 
Federal Court of Appeal said in February that an erroneous diagnosis 
would amount to discrimination only if it were reckless or if there were 
no legitimate occupational requirement. In this case, said the Court, 
the CAF had acted in good faith after medical tests had shown that 

Mr. Beaulieu probably did have epilepsy, and its decision at the time 

to release him was justified for safety reasons. It is not possible for the 
Forces’ decision to become retroactively unjustified and discriminatory. 
It was not discrimination but a medical error that had deprived 

Mr. Beaulieu of his job and he was therefore not entitled to a remedy 
under the Canadian Human Rights Act. 


SE SP SS LT ND 


In October, the Federal Court of Appeal set aside the Tribunal 
decision in St. Thomas v. Canadian Armed Forces. Mr. St. Thomas was 
an air traffic controller with the CAF. After he developed asthma, he 
needed regular medical attention, and the Forces’ Career Medical 
Review Board recommended that he should be released from service. 
The Tribunal ruled the CAF had discriminated against him and had 

not tested him to determine the particular level of risk. The Federal 
Court of Appeal, on the other hand, found that the Forces did test 

Mr. St. Thomas before recommending that he be released, and that 
freedom from asthma was a bona fide requirement. “In my view”, 
wrote Mr. Justice Isaac for the Court, “examination of this issue must 
take account of a contextual element... . It is that we are here considering 
the case of a soldier. As a member of the Canadian Forces, St. Thomas 
was first and foremost a soldier. As such he was expected to live and 
work under conditions unknown in civilian life and to be able to function, 
on short notice, in conditions of extreme physical and emotional stress 
and in locations where medical facilities for the treatment of his 
condition might not be available or, if available, might not be 
adequate.” 


In November the Commission approved a complaint settlement also 
involving a woman who had been released from the Canadian Armed 
Forces because she had asthma. Sarah Merlin said the Forces dismissed 
her during basic training in 1988 despite her assurances that she could 
perform all her duties as a supply technician. She was re-hired in 1992 
when the CAF changed their admission requirements for applicants 
with asthma. Ms. Merlin will receive $17,294 for lost wages, $3,631 in 
interest and $1,500 for damages. 


SEXUAL ORIENTATION 


The last year and a half have seen important advances in the legal 
rights of Canadians who are discriminated against because of their 
sexual orientation. In October 1992 the Canadian Forces changed its 
policy to permit Canadians to serve “without restrictions,” regardless 
of their sexual orientation. As we have already mentioned, the 
Commission has been able to accept complaints of discrimination 
because of sexual orientation since the decision in Haig and Birch v. 
Canada in August, 1992. There have been eighty cases on this ground 
to date, a sizeable majority of which revolve around the denial of 
employment benefits to employees’ same-sex partners. While it is true 
that the majority of employers still do not extend benefits to this group, 
a growing number are beginning to decide that fairness requires them 
to accord all employees the same treatment regardless of sexual 
orientation. A few complaints cite discrimination in immigration, and a 
small number involve harassment or the denial of employment. 
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HATE MESSAGES 


Over the last two years, a number of hate line telephone numbers have 
been established, with recorded messages dedicated to spreading 
hatred, primarily against non-white immigrants, Jews, and 
homosexuals. These messages clearly contravene section 13 of the 
Canadian Human Rights Act, and the Commission has made it a 
priority to stop their transmission. There remains a practical problem, 
however, given the ease with which they can be set up and the difficulty 
of tracking and controlling them. We have nevertheless had 
considerable success in bringing the authors before tribunals and courts 
and making it more difficult for them to continue. 


Last year we reported on Canadian Human Rights Commission v. 
Canadian Liberty Net, in which the Federal Court granted an injunction 
against a telephone message service in British Columbia that was 
dedicated to promoting white supremacy. The Commission had asked 
for the injunction to stop the Liberty Net from continuing its hate 
messages until a tribunal could hear the complaints against it. Later 
that year, the person responsible for the ’phone lines and messages was 
jailed for contempt of court when he attempted to get around the 
injunction by setting up a new line with essentially identical messages. 
In September, 1993 the Tribunal that had been hearing the case 
released its decision. It found, in Khaki, Elterman and Gill v. Canadian 
Liberty Net, that the Liberty Net discriminated against the 
complainants by playing messages that were likely to expose them to 
hatred and contempt. The messages, said the Tribunal, portrayed 

new immigrants as inferior and a threat to our society. They also 
characterized Jews as perverse, as manipulators and as destroyers of 
the rest of culture and society. The Tribunal ordered the Liberty Net 
and all its associates to stop the messages and forbade them to transmit 
them in future. 


In April, the Commission asked another Tribunal to hear a new 
complaint against the Canadian Liberty Net, alleging that it 
discriminated on the ground of sexual orientation by communicating 
hate messages against homosexuals. Hearings are scheduled to 
continue into 1994. Also in April, the Tribunal in League for Human 
Rights B’nai Brith Canada et al. v. Manitoba Knights of the Ku Klux 
Klan and William Harcus released the reasons for its December, 1992 
order that William Harcus and the Manitoba Knights close down their 
telephone hate line. It found the messages were likely to expose people 
to malevolence, resentment, contempt or hatred because of their race, 
colour, national and ethnic origin, religion, and sexual orientation. 


In August, a Human Rights Tribunal ordered Kevin Lew and members 


of the Toronto-based National Knights Network of the Ku Klux Klan 
to stop transmitting discriminatory messages based on race, colour, 
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national or ethnic origin, and sexual orientation. The complaints were 
filed by the Canadian Jewish Congress, the Urban Alliance on Race 
Relations and Kyle Rae. The founder of the National Knights Network 
admitted to operating the message line and agreed not to continue. 

He said he was no longer part of the Ku Klux Klan. The Tribunal 
prohibited him and anyone connected with the Knights of the Ku Klux 
Klan from transmitting hate messages anywhere in Canada. 


In September, 1992 the Federal Court granted another injunction, 

this time ordering the Heritage Front and Wolfgang Droege to stop 
communicating hate messages that were the subject of a complaint by 
the Native Canadian Centre, and prohibiting any further messages until 
the Tribunal had made a final ruling. The Heritage Front continued to 
play similar messages, and the Commission returned to court, arguing 
that the Front had violated the injunction. This October, another 
Federal Court judge said that while the new messages were not similar 
enough in his view to represent a violation of the injunction, “some of 
them” wearing an observable racist or white supremacist complexion, 
are dangerously close .. .” He found “clear elements of racism in all of 
them” and described them as typical of “many other messages this 
country has heard over the years and which foment disruption, disunity 
and untoward fears.” As a result, he strengthened the original order 

by banning the ’phone line altogether until the Tribunal makes its 
decision. Later that month, the Court granted the Commission’s 
application for a hearing into whether the person who had recorded the 
messages for the Heritage Front contravened the extended order of 
October by running messages instead on another Toronto line. 


In human rights law it is not unusual for questions of delay to come 
before the courts. Even with an efficient system, some delays in the 
process can happen. Often the crucial question for the courts is whether 
the delay was unreasonable in itself or caused prejudice to one of the 
parties. In Attorney General of Canada v. Canadian Human Rights 
Commission and Ernest Boone, the Federal Court ruled that the delay 
was reasonable and that there was no prejudice. 


In January 1990 the Canadian Armed Forces refused Mr. Boone a 
transfer from a posting because of his age. He wrote to the Commission 
in June of that year asking for information about age discrimination, 
and in December the Commission received a letter outlining his 
complaint. He signed a complaint form in March 1991, fourteen months 
after his request for a transfer had been formally denied. Because this 
was outside the usual one-year time limit, the Commission had to 
decide whether to exercise its discretion under section 41(e) of the Act 
to accept the complaint. It informed both parties, outlined the relevant 
information and invited their submissions for its consideration along 
with the complaint form and preliminary report. When the Commission 
decided to extend the time limit, the Forces asked the Federal Court to 
review this decision. 
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The Forces argued that the thirteen-month delay between March 1991 
when the complaint was signed and April 1992 when the Commission 
decided to proceed with investigation was an unjustifiable breach of 
the rules of procedural fairness. The Court disagreed. It ruled that 

Mr. Boone’s initial contact with the Commission was within the one 
year time period, and he signed his complaint only sixty days outside 
the limit, not an unreasonable delay. The Commission also continued 
to act reasonably by notifying the Forces and inviting submissions. The 
Court rejected the Forces’ interpretation that section 41(e) presumes 
prejudice to the respondent if a complaint proceeds after one year and 
that the Commission must prove otherwise. What was required is 
exactly what the Commission did. The Court could not accept that the 
Forces did not have a chance to respond adequately to the issue of 
delay. 


The Forces had also protested that the Commission had failed to 
respect its duty to be fair, because it had not provided them with a copy 
of Mr. Boone’s letter of December 13, 1990, but only its substance. The 
Court found that the Commission had respected the rules of procedural 
fairness, requiring it to inform the parties of the evidence, to give them 
the opportunity to respond, and to make its decision based on all of this 
material. The Court said the Canadian Forces were “afforded [their] 
full rights of procedural fairness”, and the Commission was not 
required to provide the Forces with “the entire content of the 
documents before it.” More recently another judge of the Federal 
Court has found in a quite different vein, in Pathak v. Canadian Human 
Rights Commission, that the Commission must make the complete 
investigation file available to an appellant seeking judicial review. The 
Commission has appealed this decision. 


The Federal Court also came to the opposite conclusion on timeliness 
with regard to applications by Canadian Airlines International. Two 
employees had filed complaints of national and ethnic origin 
discrimination against Wardair, Canadian’s predecessor, in 1989. 
Because of staff turnover, three Commission investigators were 
assigned to one complaint and four to the other. During this time the 
respondent was notified of the complaints and was asked for certain 
information. In July, 1991 one investigator was assigned to both 
complaints and the investigation began. Canadian Airlines 
International complained in May, 1992 that it had been prejudiced by 
the delay and asked the Court to stop the investigation. The Court 
concluded that the airline had “sufficiently demonstrated” that it was 
“unable to mount a full answer and defence to the complaint” and 
ruled that the Commission had lost jurisdiction to ask for a tribunal. 
It therefore granted Canadian’s application prohibiting further 
proceedings. 


I AKING CONNECTIONS 


For ten days last June delegates from 171 countries met in Vienna to 
carry out “a comprehensive analysis of the international human rights 
system and of the machinery for the protection of human rights...” 
While all the propositions that emerged from the World Conference as 
the Vienna Declaration and Program of Action have something of 
importance to say to us, there are several that seem to have a particular 
significance for Canadians and for the Commission in 1993. 


The first is that “Human rights and fundamental freedoms are the 
birthright of all human beings,” and that “their protection and 
promotion is the first responsibility of Governments.” No less 
significant is the statement that “All human rights are universal, 
indivisible . .. and interrelated”, and that every state should “provide an 
effective framework of remedies to redress human rights grievances or 
violations.” And finally, there is a further affirmation of the importance 
which attaches to “the establishment and strengthening of national 
institutions” for the protection of human rights, in conformity with the 
agreed criteria of independence, accessibility and representativity. 


These themes — the indivisibility of rights, the responsibility of 
governments, the reinforcement of national institutions and the 
provision of effective remedies — have been fundamental to the 
Commission’s work throughout the year. And to them we might add 
one more Viennese strain, the need to educate the public on rights 
issues and to disseminate information that helps to promote the respect 
of rights and freedoms. In this chapter we will try to relate our activities 
both to the solidarity and universalism that prevailed in Vienna and to 
the joint duties to act and to educate here at home. 


The World Conference on Human Rights was the first United-Nations- 
sponsored conference on human rights in twenty-five years. It gave 

the Commission an unparalleled opportunity to meet with other 
agencies and exchange ideas on the practical difficulties of establishing 
effective human rights machinery. Alongside the gatherings of 
government delegations and non-governmental organizations, 
representatives of national human rights institutions met in parallel 
sessions to discuss such issues as racism and intolerance, the many 
inequalities experienced by indigenous peoples, and discrimination 
based on sex, disability and religion. 


These specialist bodies adopted a resolution calling on all governments 
to create or strengthen national human rights institutions in their 
countries, as well as several more specific resolutions dealing with the 
rights of children, discrimination against women, and the rights of 
people with disabilities. Canada’s Chief Commissioner was named to 
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an eight-nation coordinating committee representing all regions of the 
world that was given the task of pursuing these resolutions. At a follow- 
up meeting held in Tunis in December an enlarged group began to 
work out means of enhancing cooperation toward this end among 
states, national institutions, and the United Nations’ Centre for Human 
Rights. 


A DEVELOPING NETWORK 


Earlier in the year, the Chief Commissioner chaired the UNESCO 
International Congress on Education for Human Rights and 
Democracy in Montreal. The main aim was to develop a plan to guide 
UNESCO’s continuing educational work on human rights and 
democracy and to encourage governments and other institutions 

to take appropriate action. A panel in which the Deputy Chief 
Commissioner took part was designed to take a closer look at human 
rights education in a “pluricultural society”. As Mme Falardeau- 
Ramsay pointed out, “it has often been said that a democracy is judged 
by the way the majority treats the minority: the ultimate fate of a 
multicultural democracy like Canada will largely depend on how well 
we can guarantee equality rights for all our citizens, regardless of their 
race, their religion, or their country of origin.” This is a theme that 
representatives of the Commission have repeatedly tried to invoke at 
home and abroad. 


In April the Secretary General, John Hucker, represented the 
Commission at the United Nations Conference on Racism in Sydney, 
Australia. Participants dealt with such issues as the rights of indigenous 
peoples, the role of national institutions within the international human 
rights system, and national legislation and other strategies to combat 
racism and racial discrimination. The perspectives of ethnic minorities 
and indigenous populations provided the starting point of these 
discussions. The nations attending the conference recommended that 
governments create or strengthen independent national institutions 
aimed at combatting racial discrimination and promoting human rights, 
and that they ensure that these organizations are accessible to those 
who need them most. They also judged it essential that the rights of 
indigenous peoples be accorded specific recognition. 


In May and June the Deputy Chief Commissioner was part of a five- 
week United Nations mission to Somalia, where her main object was to 
devise a human rights strategy for the country. She also helped set the 
ground work for a legal system that would both meet the judicial needs 
of Somalis and at the same time reflect their culture. Mme Falardeau- 
Ramsay gave particular importance to ensuring that any new legal 
system be fully responsive to the concerns of Somali women and 
children. The Deputy Chief Commissioner also visited Poland in 
October, where she took part in a meeting organized by the 
Conference on Security and Cooperation in Europe. Fifty-three 


countries, including Canada, the United States and virtually every 
European nation, participated. Minority rights were at the top of the 
agenda on this occasion. 


In November, the Chief Commissioner spoke to Mexico’s National 
Commission for Human Rights about the role of national human rights 
agencies in protecting and promoting human rights. Mr. Yalden again 
stressed the usefulness of setting up a more permanent network of 
institutions, both to share experience and expertise among existing 
bodies and to provide assistance to those countries that are just 
beginning to recognize the value of independent internal monitoring 
of human rights. Human rights agencies must find better ways to 
protect the dignity and rights of all individuals, not just in their own 
jurisdictions but in all corners of the world. It is this commitment that 
has given Canada the reputation it has in human rights internationally 
and that brought the Chief Commissioner this year’s International 
Award from the International Association of Official Human Rights 
Agencies. 


Equally important to our international activities are informal links and 
partnerships that we have been able to cultivate. In 1993, we had many 
noteworthy visits from human rights workers from various countries. 
Among the more important were: 


¢ In January Ms. Akiko Tateno of the Tokyo Metropolitan 
Government was provided with an overview of our legislation, 
complaints procedure, ways of dealing with equity issues, and 
our approach to sexual discrimination and harassment. 


¢ In March eight members of Thailand’s Parliamentary 
Committee on Justice and Human Rights came to learn about 
the Commission’s mandate, the role of tribunals and courts, and 
current human rights issues in Canada. | 


* In April there were discussions about human rights training with 
members of the Community Based Development Program in 
Johannesburg, and about freedom of the press and the role of 
the media in publicizing rights issues with twelve journalists from 
Francophone Africa who were part of the Radio-Canada 
international training program, “Journalism in Democracy.” 


¢ Also in April Mr. Pantelejos, a Member of the Latvian 
Parliament, visited the Commission to see what elements of our 
experience might be of use in his own country. 


* Representatives of the National Commission on the Role of 
Filipino Women came to Canada in May to study approaches to 
employment and pay equity and sexual harassment and were 
welcomed by both our National and Ontario offices. 


2: 


Also in May the Chief Commissioner and the United Nations 
High Commissioner for Refugees, Mrs. Sadako Ogata, discussed 
the world refugee situation and Canada’s record in providing 
assistance. 


Dr. Norman Levy, a Project Director for the City of Durban’s 
Affirmative Action Policy, met with Commission representatives 
in June to examine ways to strengthen that city’s programs. 


In July the Commission met with delegates from the 
International Law Institute of Beijing, which is involved in a 
human rights research project with the University of Ottawa. 
This is the first time a Chinese group has joined with a western 
university in an endeavour of this kind. 


Mr. Alar Olljum, a Minister in the Estonian government, met 
with the Chief Commissioner in September to discuss citizenship 
and language rights in a newly independent Estonia. 


Also in September the Chief Commissioner participated in 
discussions with Mr. Albie Sachs, a noted constitutional 
negotiator for the African National Congress, who is a member 
of a team developing human rights legislation in South Africa. 


Mr. Justice Goldstone of the South African Supreme Court 
visited in October. He is also Chairman of the Board of the 
Commission on Violence and has a particular interest in 
employment equity. 


In the same month three Russian officials from the Yeltsin 
Democratic Fellowship discussed various aspects of human 
rights law in Canada and the Commission’s work. 


The Swedish Equal Opportunities Ombudsman, Ms. Gun 
Neuman, also chose October to spend some time in Ottawa to 
find out about our experience in pay and employment equity. 


In November Ms. Emily Lau, the first woman elected to the 
Hong Kong Legislature, met with the Chief Commissioner to 
talk about Canada’s experience in establishing human rights 
bodies. 


Other visitors included representatives of the National 
Commission for Human Rights of Mexico in May, and specialists 
in disability issues from the Czech and Slovak republics in 
September. 


A FIRM FOUNDATION 


Important as these international connections may be, they are basically 
an incidental fruit of the work that is done by this and other human 
rights bodies here in Canada. Our advice is sought on the strength of 
our experience and achievements, not because we have some privileged 
access to human rights wisdom. The foundation of those achievements 
is the extent to which the Commission has been able to bring about 
greater compliance with the Human Rights Act and related legislation. 
In 1993, we continued to make progress in dealing more quickly — and 
we hope fairly — with a large number of complaints. We received 
1,214 new complaints during the year, and the Commission considered 
1,794 cases, both old and new. Special funding provided by Treasury 
Board (and now unfortunately gone like the autumn leaves) helped us 
investigate a substantial number of cases as part of a project aimed at 
clearing up our backlog; the remainder will be dealt with in 1994. 


If the need for resources to keep up with our workload has shifted 
somewhat, it has not abated. Despite our best efforts, we are still not 
able to resolve complaints as quickly as we would wish. We therefore 
continue to focus as vigorously as we can on ways and means of 
investigating new complaints more quickly and efficiently, but without 
compromising our commitment to fairness for complainants, 
respondents and the public at large. And we must recognize that what 
some may regard as unimportant, others consider of great significance 
to their lives and work. 


Many elements of our evolving approach are not new in themselves. 
Efforts to achieve what we call early resolutions, or informal 
arrangements which settle a complaint early on, have been a key 
component of the complaints process for some time. Officers are also 
encouraged to refer complainants to other more appropriate redress 
procedures or to advise them against pursuing a complaint that is, in 
the legal sense, “without purpose” or that clearly has little chance of 
succeeding because there is virtually no evidence of discrimination. 
Another aspect of the revised system will give parties to a case shorter 
- deadlines to provide the necessary information and thus speed up the 
investigative process. 


It not infrequently happens that a policy of a particular organization, 
rather than a specific action, becomes the subject of complaints in 
several regions. In these cases, there is a danger that investigators’ 
efforts will be duplicated and that reports to the Commission may fail 
to deal with the complaints in a consistent fashion. Such complaints, as 
well as those for which there are no clear precedents or where there is 
some other overriding policy concern, are now referred to a group 
specializing in policy-related complaints. 
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BUILDING PARTNERSHIPS 


It is sometimes forgotten that the Human Rights Act gives the _ 
Commission a clear mandate to “foster public recognition” of the 
principle of non-discrimination and “to maintain close liaison with 
similar bodies or authorities in the provinces .. .” The tasks of public 
education and collaboration do not necessarily become any lighter with 
the years. Issues in human rights increase much more quickly than the 
resources available for dealing with them. This puts a premium on 

the Commission’s ingenuity in working with and through other 
organizations to get its messages out to the widest possible array of 
people. 


One of the more productive human rights partnerships is the Canadian 
Association of Statutory Human Rights Agencies (CASHRA). This 
year’s conference was hosted by this Commission and brought together 
some seventy delegates from human rights commissions representing 
all parts of Canada. Also in attendance were human rights advocates, 
members of the judiciary and other specialists, and a representative of 
the International Association of Official Human Rights Agencies. The 
conference provided an invaluable opportunity for practitioners to 
discuss their successes and failures, and to exchange ideas and 
experience. A special issue of Human Rights Forum made highlights 
of these discussions available to others who share these interests. 


The need for more effective communication in a time of financial 
constraint also encouraged the Commission to explore other avenues 
of cooperation. We were able to participate in several initiatives that 
were, we hope, as valuable for our partners as for us. The International 
Year of the World’s Indigenous People, for example, provided 
opportunities to work together with native groups. In co-operation with 
the Assembly of First Nations, the Commission produced a public 
service announcement for television on the rights of aboriginal peoples. 
In October, Commissioner Isabelle Impey spoke to the Committee 

of Aboriginal Support Staff in the Public Service on the rights of 
aboriginal employees in that environment, emphasizing the importance 
of developing a new partnership in public affairs. In November, 
together with Carleton University, we sponsored a public lecture, 
“Rebuilding Strong Communities”, featuring Tomson Highway, the 
aboriginal playwright and poet. Commissioner Renée Dupuis 
presented a study on economic development and resources within 
aboriginal reserves to the Royal Commission on Aboriginal Peoples. 


On some occasions, collaboration can be as simple as an exchange of 
information material. The Royal Bank for instance, displayed the 
Commission’s Equality poster in its branches across the country as a 
way of encouraging recognition of cultural diversity. It also used the 
poster to advertise an essay contest on human rights for Montreal high 


school students. The Commission joined forces with the Canadian 
Public Health Association to have its brochure on HIV/AIDS 
discrimination distributed through the National AIDS Clearinghouse. 
The Atlantic office, as part of a Mi’kmaq / Nova Scotia / Canada 
committee on human rights, produced a booklet on the Commission in 
English and Mi’kmag for use in information sessions with aboriginal 
communities. Meanwhile, in partnership with the British Columbia 
Council on Human Rights and the Native Programs Branch of the 
British Columbia Legal Services Society, the Western office helped 
produce a Human Rights Handbook for Aboriginal People. And in 
cooperation with our provincial and territorial counterparts, the 
Commission published a chart listing the prohibited grounds of 
discrimination in each Canadian jurisdiction. 


DEVELOPING THE DIALOGUE 


Even the finest human rights mechanisms are less effective than they 
should be if people are unaware of them. Effectiveness therefore 
entails finding the best ways to communicate. This certainly means 
informing people of their rights, but ideally it also requires an ongoing 
exchange with Canadians on how to implement those rights in a fair 
and practical way. There are documents and tapes and other tools put 
together for this purpose by cur Communications staff, but the heart of 
our endeavour to keep people informed lies in using this material to 
support personal encounters. 


With this in mind, the Chief Commissioner and Deputy Chief 
Commissioner met on a regular basis throughout the year with groups 
across Canada. They spoke with advocacy groups and employers to 
find out how well the Act and the Commission were meeting people’s 
needs and how they might be made to work more effectively. The 
Secretary General, regional directors, communications officers and 
other personnel also travelled to communities in various regions. 
Typically, they met with interest groups or employers to bring them up 
to date on legal or policy developments that affect them, to explain how 
the Commission can be of help, and to answer questions about the 
_many facets of human rights in Canada. 


One example of the public involvement in human rights occurred when 
the Secretary General took part in the Ajax and Pickering Students’ 
Forum, “Unity in Diversity”, which was co-sponsored by our Ontario 
office. Students engaged in a district-wide competition with written, 
artistic and dramatic submissions to promote understanding of human 
rights. It was encouraging to see young Canadians not only firmly 
committed to the cause of equality but inventing fresh ways to 
communicate the value of human rights to each other and to all of us. 
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‘Diversity’ is a key word for the Commission. The diversity of our 
audience was particularly noteworthy this year. From the Conference 
of the Defence Associations Institute, to the North West Territories 
Federation of Labour, and from the National Radio Producers’ 
Association to the St. John’s Rotary Club, Commission representatives 
were able to cover topics as various as human rights and the Armed 
Forces and employment benefits for same-sex couples. 


Every year the Commission also joins with other interested groups to 
mark certain days that, both internationally and domestically, are 
important reminders of how far we have come and how far we still have 
to go in human rights. Among others, International Women’s Day, 
International Day for the Elimination of Racial Discrimination, 
Holocaust Remembrance Day, National Access Awareness Week and 
December 10, International Human Rights Day, gave us an occasion to 
recommit ourselves to changing things for the better. 


We were fortunate to be able to sponsor the Canadian showing of 

The Art of Human Rights, a collection of thirty-three posters displaying 
works of art spanning over 2000 years and all corners of the world. 
These posters are reproductions of United Nations stamps issued to 
commemorate the forty-fifth anniversary of the Universal Declaration 
of Human Rights. The exhibit opened in Canton, New York in 
October, and the Canadian showing coincided with International 
Human Rights Day. 


The anniversary was also marked throughout the regions. The Quebec 
office, for example, shared in a celebration hosted by the Quebec 
Human Rights Commission and an information session for the 
National Indo-Canadian Council of Montreal. The Western office 
participated in the annual December 10 program of the Committee for 
Racial Justice in Vancouver. The Prairie office helped to organize the 
Community Legal Education Association’s fifth annual human rights 
conference in Winnipeg; the conference theme, “Aboriginal Peoples: 
the Untapped Workforce”, was particularly appropriate in this 
International Year of the World’s Indigenous People. The Atlantic 
office hosted a reception at which the Secretary General and 
representatives of the Native Council of Nova Scotia were present, 
commemorating both December 10 and the International Year of the 
World’s Indigenous People. 


Two of our Commissioners moderated workshops at the CASHRA 
conference — Renée Dupuis on Aboriginal peoples, and Mary Louise 
Dickson on the human rights of people with mental disabilities — while 
William Collins chaired a general discussion of the keynote address by 
the Honourable Beverly McLachlin, of the Supreme Court. Mr. Collins 
and the Chief Commissioner also met in St. John’s, Newfoundland with 


representatives of people with disabilities and the local Ethno-cultural 
Council. Earlier in the year, Ms. Dickson attended a lunch organized by 
the Delos David Law Guild in honour of Micheline Rollins, the first 
black woman appointed to the Provincial Court in Chatham, Ontario. 
Commissioner Bhatia continued to take an active part in a number of 
educational projects in Alberta, notably a month-long campaign by the 
Gandhi Peace Foundation in October. 


The news media continued to take a keen interest in the Commission’s 
work and in tribunal and court decisions dealing with human rights. We 
received more than 800 inquiries from newspaper, radio, and television 
journalists during the year. Decisions such as Mossop v. Secretary of 
State and Grover v. National Research Council were widely reported, 
as was a report by Dean McRae of the University of Ottawa on 

the Innu people of Labrador, which had been sponsored by the 
Commission. The Chief Commissioner met with seven editorial boards 
across the country to discuss rights issues of particular concern to the 
media and took part in numerous open-line programs to give members 
of the public the opportunity to speak their minds. He was also 
interviewed on a variety of topics throughout the year by both the print 
and electronic media. 


FROM THE INSIDE OUT 


The Commission has revised several of its publications in the past year 
to reflect changes in human rights case law, notably the addition of 
sexual orientation to the Commission’s mandate. Our Guide to the 
Canadian Human Rights Act, HIV/AIDS anti-discrimination 
pamphlet, and harassment pamphlet are among the publications with 
new information and, in some cases, a new, easier-to-read look. 


Again this year our Human Rights Forum promoted discussion of 
human rights issues within business, government and advocacy groups 
in Canada. By publishing, three times a year, articles pertinent to 
human rights by members of these groups, Forum continues to serve as 
a means of getting community input and providing Canadians with 
ideas and information about human rights. 


Canadians need not only to understand their rights but also how to take 
action when they have been infringed. For the Commission, this means 
ensuring that people of all kinds and conditions have full access to the 
information they need about the Commission and the Canadian 
Human Rights Act. To meet that goal, we have undertaken to produce 
all the relevant information on cassette, in braille, in large print, or, 
where possible, with closed-captioning or with sign language 
interpretation. After further consultation with groups representing 
people with disabilities, we have now decided to produce most of these 
alternate formats in-house. This has made it possible to provide quality 
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products much less expensively. We also believe we are respecting 
more closely the spirit of accessibility that is central to the enjoyment 
of human rights. 


A series of Equal Access Surveys that we have been conducting since 
1990 has subjected government and other offices to spot checks to find 
out how well they actually meet the needs of people with disabilities. 
These surveys have also alerted us to what more needs to be done to 
ensure that our own offices meet the requirements of Canadians more 
completely. One immediately worthwhile result has been the relocation 
of our Atlantic and Western regional offices, which were not as 
accessible as they should have been. The Chief Commissioner joined in 
open houses in both offices to celebrate the beginning of what we hope 
will be an even closer relationship with Canadians in those areas. 


MOVING WITH THE TIMES 


The Commission responded to many challenges this year. Whether 
through a more effective and economical use of resources, improved 
communications strategies or fresh legal and adjudicative initiatives, we 
have continued to learn as we go and to cultivate alliances at home and 
abroad. The co-operative approach to human rights has not only 
helped to see us through some lean times, in terms of government 
action, but also to come up with more flexible and more imaginative 
ways of doing business. 


It need hardly be added that we could and should be doing more on the 
information and education fronts. Our inability to promote a wider 
range of activities results directly from a woeful shortage of funding. 
Let us be clear about one thing: we fully recognize and accept the 
financial constraints which are in place for federal agencies. At the 
same time, we feel obliged to ask the question whether, given the very 
large sums that are spent on government publicity and similar activities, 
at least a modest contribution could not be found for human rights. 


COMMISSION The Office of the Secretary General oversees staff support to the 
STRUCTURE Commission at headquarters and through its regional offices. 


The Legal Services Branch provides advice to the Chief Commissioner, 
Commission members and staff. Legal officers also represent the 
Commission in litigation before tribunals, review tribunals and the courts. 


The Anti-Discrimination Programs Branch ensures that all complaints 
filed with the Commission, except those that deal with employment and 
pay equity, are investigated in accordance with the Canadian Human 
Rights Act. The Branch also provides a quality assurance function and 
conciliation services, trains staff involved in anti-discrimination activities, 
and monitors the complaints management process. The Branch now 
comprises two new units: the Complaints and Investigations Directorate 
receives inquiries and complaints in the National Capital and investigates 
these complaints; and the Policy Complaints Unit investigates major 
policy-based complaints. 


The Employment and Pay Equity Branch provides policy advice to 

the Commission on employment and pay equity matters, and offers 
educational programs to employers and community groups. The 
Employment Equity Directorate investigates and conciliates employment 
equity complaints and conducts joint reviews with employers. The Pay 
Equity Directorate investigates and conciliates equal pay complaints. 


The Policy and Planning Branch monitors domestic and international 
human rights issues of interest to the Commission and develops policy 
papers and positions for its approval. 


The Communications Branch explains the role and activities of the 
Commission, fosters public understanding of the Act and human rights issues, 
and discourages discriminatory practices by means of information 
programs, contact with the media and activities in the community. 


The Corporate Services Branch provides the Commission with support 
services in assets management, finance, access to information and privacy, 
informatics, information management, library and editorial services. 


The Personnel Services Branch provides the Commission with support 
services in pay and benefits, staffing, classification, official languages, 
staff relations, training and resource planning, health and safety. 


The Regional Offices investigate all discrimination complaints except 
those dealing with employment and pay equity. They also work with 
community representatives, employers and unions to inform the public of 
their rights under the Act. 
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ORGANIZATION 
Chief Commissioner 
Deputy Chief Commissioner 
Secretary General 
Corporate 
Services 
Personnel 
Services 


Commission Members 
Legal Services 


Policy 
and Planning 
Employment Be 


FINANCIAL STATEMENT 


Anti- ; 
Discrimination 
rograms 


Regional 
Offices 


Statement of expenditures, by cost centre, for the period 
January 1, 1993 to December 31, 1993 


Branch 

Office of the Chief Commissioner $ 650,864 
Legal Services 1,628,021 
Secretary General’s Office 378,963 
Policy and Planning 415,027 
Anti-Discrimination Programs 1701633 
Employment and Pay Equity 2,030,647 
Communications 971,016 
Regional Operations* 3,930,435 
Corporate Services 2,898,092 
Personnel Services 498,297 
Commission Meetings 192,271 
SUBTOTAL $15,295,266 
Tribunals 2,400,537 
TOTAL $17,695,803 


“Includes the former National Capital Regional Office 
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TABLES 


TABLE 1 NUMBER OF ENQUIRIES DURING THE LAST TEN YEARS 


1984 

1985 

1986 

1987 
Pasir ih fiw! 1.80 Ti Br rore ye” 46,326) 

°Os1) 9 yi a a ee a YE) 

350) Sa a 7 YY) 
een a Tar stodt es fee tt aye i 152,284) 
Bas 7e ands ae Po Spe NW oie 62170. 
POs emia lcne cll os! wo (pee lasted o. sned6, 292) 


TABLE 2 NUMBER OF COMPLAINTS, BY REGION, 1990 TO 1993 


Atlantic 
National Capital 


“Figures for 1992 and 1993 include referrals to alternate redress. 
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TABLE 3 DISTRIBUTION OF COMPLAINTS, BY GROUND OF 
DISCRIMINATION, 1990 TO 1993 


Race/colour 


[racekoioun 


Sexual Orientation 


“Figures for 1992 and 1993 include referrals to alternate redress. 


TABLE 4 DISPOSITION OF COMPLAINTS, 1990 TO 1993 


Settlement approved 
Not dealt with 


Sent to tribunal 
Sent to conciliation 


KEY TO TERMS 


Settlement approved: Settlement agreed to by the parties and approved by the 
Commission. 


Not dealt with: 7he Commission decided not to investigate the complaint because it was out 
of time or, technically, without purpose. 


No further proceedings: The Commission decided not to pursue the complaint because it 
was withdrawn or the matter was resolved. 
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MEMBERS OF THE COMMISSION 


The Canadian Human Rights Commission was established in 1977. It is 
made up of two full-time members and up to six part-time members. 
The Chief Commissioner and Deputy Chief Commissioner are 
appointed for terms of seven years and the other Commissioners for 
terms of up to three years. Two members completed their terms this 
year and one new member joined the Commission. The following are 
brief biographies of the members. 


MAXWELL YALDEN 


Mr. Yalden was first appointed to the Commission in November 1987 
and re-appointed in 1994. After joining the Public Service in 1956, he 
held a variety of positions in the Foreign Service and subsequently 
served as Assistant Under-Secretary of State and as Deputy Minister of 
Communications. In 1977, Mr. Yalden began a seven-year term as 
Commissioner of Official Languages. He was appointed Ambassador of 
Canada to Belgium and Luxemburg in 1984, and served in that capacity 
until taking up his present post. 


MICHELLE FALARDEAU-RAMSAY 


Mme Falardeau-Ramsay, Q.C., was appointed Deputy Chief 
Commissioner in September 1988. She was previously a lawyer with the 
firm of Massicotte, Levac and Falardeau and later a senior partner with 
the firm of Levac and Falardeau. In 1975, Mme Falardeau-Ramsay 
joined the Public Service Staff Relations Board as its Deputy Chairman 
and in 1982 became Chairman of the Immigration Appeal Board. 


GURCHARAN SINGH BHATIA 


Mr. Bhatia, a Fellow of the Institute of Chartered Accountants of India 
and founding member of the India Society of Winnipeg, was appointed 
to the Commission in October 1989 and reappointed in November 1992. 
He was at one time Director and Vice-Chairman of the Edmonton 

Immigrant Services Association and has also served on the Cultural 
Advisory Committee of the City of Edmonton and the Province of 
Alberta. In 1980, he founded Canadian Link, formerly Prairie Link, a 
multicultural monthly newspaper devoted to promoting Canadian 
values, human rights and better understanding among all Canadians of 
different cultural backgrounds. 


es 


WILLIAM COLLINS 


Mr. Collins was first appointed to the Commission in September 1988 | 
and reappointed in September 1991. He is a senior partner in the law | 
firm of Collins and Kennedy in St. John’s. He has also been President | 
of the Newfoundland and Labrador Human Rights Association, | 
Secretary of the Newfoundland Legal Aid Commission and 

Chairperson of the Civil Liberties Section of the Canadian Bar | 
Association’s Newfoundland Branch. | 


MARY LOUISE DICKSON 


Miss Dickson, Q.C., was first appointed to the Commission in | 
September 1988 and reappointed in September 1991. She is a lawyer | 
and partner with the Toronto firm of Dickson, Sachs, Appell & | 
Beaman and a Director of the Canadian Paraplegic Association and 
the Canadian Bar Financial Corporation. Miss Dickson is also a 
former member of the Ontario Advisory Council on the Physically 
Handicapped and past President of the Estate Planning Council of | 
Toronto. 


RENEE DUPUIS 


Mme Dupuis, of Quebec City, was appointed to the Commission in 
October 1989 and reappointed in November 1992. She is a Lecturer in 
Administrative Law at the Ecole nationale d’administration publique 
of Quebec and Senior Counsel to the Government of Quebec on 
Aboriginal Affairs. Mme Dupuis has extensive experience in the field 
of aboriginal rights and has worked in the areas of social, health and 
community services. In 1992 she was part of the Quebec Government’s 
first program to assist francophone countries in the quest for 
democratization. She has also been involved in the research program of 
the Royal Commission on Aboriginal Peoples. 


SIGMUND REISER 


Mr. Reiser was appointed in 1994 to a one-year term. The sole survivor 
of a family of twenty-one whose other members perished in the 
Holocaust, he emigrated to Canada in 1949 and spent his working life 
with London Life Insurance Company, retiring in 1988 as its Regional 
Manager. He also served for a time as a Director of the Life 
Underwriters Association of Canada. He now lives in Willowdale, 
Ontario and has been involved with B’nai Brith Canada and Beth 
Emeth Bais Yehuda Synagogue since 1968. From 1988 to 1993 he 

was a Council Member of the College of Physicians and Surgeons of 
Ontario and a member of its Discipline Committee. Recipient of a 
commemorative medal for service to Canadians in 1992, Mr. Reiser was 
elected in 1994 Vice-President of the College of Medical Laboratory 
Technologists of Ontario. 


“All human beings are born free and equal in dignity and rights.” 


Article 1, the Universal Declaration of Human Rights 


“Every individual should have an equal opportunity with other 
individuals to make for himself or herself the life that he or she is able 
and wishes to have, consistent with his or her duties and obligations as 
a member of society, without being hindered in or prevented from 
doing so by discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family status, disability or 
conviction for an offence for which a pardon has been granted.” 


Section 2, the Canadian Human Rights Act 
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Writing these introductory words, one can hardly put to one side the 
acute contrast between the murderous world of the television screen 
and the peaceable land which we are fortunate to inhabit. What, one 
feels obliged to ask oneself, are we so interminably upset about in 
Canada? 


Even in that too-often bloodthirsty outside world, there are more 


positive signs. There are parts of the globe which advance toward more ~ 


democratic and prosperous conditions, although they may receive less 


front-page attention. There are constructive developments underway in | 


Eastern Europe, in Asia, in Southern Africa and in Latin America. 
Even in the more limited world of human rights practitioners, there are 


some noteworthy events: a new national commission in India which has — 


taken an outspoken stand on overly zealous anti-terrorism legislation, 
for example; or the courageous criticism of Russia’s actions in 
Chechnya by that country’s Human Rights Commissioner, something 
unimaginable a very few years ago. 


In short, while there remains a dark spectre of internecine conflict 
which no amount of Pollyannaish dreaming can wish away, there are 
also worthwhile achievements to record on this Fiftieth Anniversary of 
the United Nations. And back home, there are some successes to 
report as well. The very breadth of the term ‘human rights’ may 
prevent one from seeing that our concerns are not those of much of the 
rest of the world, which watches with bemusement as we work out our 
destiny. That we do have genuine concerns for the equal treatment of 
our fellow Canadians should, however, be apparent. 


On that front, we have to report a more than uneven performance in 
1994. We are pleased at the appearance of long-delayed changes to the 
Employment Equity Act, which on the whole take a positive approach 
to that much misunderstood issue. At the same time, we could not help 
but be troubled at the unwarranted apprehensiveness, if not worse, at 
the prospect of including sexual orientation in the Human Rights Act 
as a forbidden ground of discrimination. And who would not be 
perplexed when conservative financial institutions and newspaper 
chains move to provide same-sex benefits to their employees well 
before a Government which prides itself on its social conscience? 


As we report in the following pages, 1994 was also a year of promises 
as yet unkept, and more paper-shuffling in what seems an interminable 
series of studies. Settling aboriginal claims, for example, or measures to 
accommodate the disabled make fine undertakings, but those for whom 
they are intended must see the results before long if they are not to 
retreat into disillusionment about the capacity of the public authorities 
to deliver. 


—— EERE 
eS Se 


Finally, the year past at times witnessed a further heating up of tensions 
between those who promote what we have called me-firstism, and 
those who betray a mean-spirited suspicion of any sign of difference. 
Or between hair-splitting political correctness and indifference to one’s 
neighbour. Surely it does not need repeating again that that way lies 
division and disunity, resentment and unhappiness, all of which are 
quite unnecessary in a country which is perfectly capable of absorbing 
differences whilst working toward a common, humane set of values. 


Toward those values, at all events, we believe most Canadians wish to 
chart their course, as will our Commission in the year ahead. 


M.EY. 
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I AN OVERVIEW 


Altogether too many events this past year project a picture of human 
conflict which is not far removed from the Hobbesian nightmare of all 
against all. They also call into question the very foundations of human | 
rights standards that are supposed to improve the condition of nations — 
great and small around the globe. That being said, one might also draw 
more hopeful conclusions from a year that saw the launching of the 
celebrations surrounding the Fiftieth Anniversary of the United 
Nations. The battle for universal standards is now fully engaged, and it 
must be clear that the security of any society, anywhere in the world, 
is heavily contingent on our collective ability to make good on the 
promise of human rights for all. By more completely recognizing our 
duty to others as human beings we do no more than shoulder our duty 
to ourselves and to the rules we desire to live by. 


THE CONTEXT OF REFORM 


Even when all too frequent failures are taken into account, the vision 
of human solidarity that inspired the founders of the United Nations 
has done much to improve the human condition and keep the peace 
over the years. But it is no less apparent that we are a long way from 
guaranteeing to the inhabitants of our planet anything like a modicum 
of respect and well-being. Quite aside from the perennial logistical 
problems that are inherent in the UN idea, there are some serious 
doubts whether the organs of internationalism are capable of 
convincing action when the chips are down. 


Ideas for improving the UN’s ability to measure up to the growing 
array of human expectations are never in short supply, but in 1994 they 
took on new urgency. In his remarks to salute the launching of the 
UN’s fiftieth year last October, Canada’s Prime Minister stressed the 
need to make the UN more reflective of today’s political realities, and 
outlined some of the ways in which this country would be prepared to 
help “adapt, modify, and renew” those institutions. Among the 
questions that are of particular interest to the Canadian Human Rights 
Commission, let us mention just three. 


¢ How can Canada make sure that the universality and 
interdependence of human rights that were reaffirmed at the 
World Conference in Vienna in 1993 become a living force in 
the lives of people who may scarcely even have heard of the 
United Nations? 


What is the role of national human rights institutions in enabling 
governments to bring the dream of dignity and liberty for all 
within the grasp of people chronically deprived of fundamental 
human rights? 
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* How should Canada’s rededication to UN goals and human 
rights principles be translated into better, stronger and more 
effective equality provisions here at home? 


Canada and this Commission have welcomed the creation of a 

UN High Commissioner for Human Rights, with powers to oversee the 
implementation of the Vienna Declaration and co-ordinate human 
rights promotion and protection throughout the United Nations system. 
We have also recommended that the High Commissioner and the 

UN Centre for Human Rights receive a larger share of the regular 

UN budget in order to carry out their work more effectively. Beyond 
this, however, it is the observation of many human rights practitioners 
that the formal ratification of UN conventions and participation in the 
work of UN organs by member states bears no necessary relation to 
their human rights practices. It is only where the state has set up 
effective local mechanisms for protecting and promoting such rights 
that its citizens can be assured of a reasonable degree of freedom and 
respect. Diplomatic and other international interventions to bring 
about changes in human rights behaviour generally produce very little 
unless and until the seeds of institutionalized reform are also put in 
place by the country in question. 


Moreover, it has been apparent in recent years that many countries are 
in fact seeking practical assistance in devising preventive and corrective 
mechanisms of their own, and that they look both to the UN and to 
more experienced and better equipped countries for help in achieving 
greater self-reliance in these matters. To that end, the Chief 
Commissioner chairs a Co-ordinating Committee of National Human 
Rights Institutions, whose aims are to define a process whereby existing 
institutions could more easily make their expertise available to 
countries wishing to move in that direction, and to make better use of 
the UN Voluntary Fund for Technical Assistance for that purpose. It is 
not realistic to expect to resolve rights crises after they have taken 
hold; more must be done to create circumstances which reduce the 
chances of their occurring, by ensuring that UN member states are 

_ better equipped to tackle human rights issues for themselves. 


SCOPE FOR ACTION 


Canada no less than the UN must “adapt, modify, and renew” its own 
human rights provisions and behaviour if it is to continue to deserve its 
present international reputation. We may congratulate ourselves on the 
many steps taken to ensure that all Canadians are effectively equal in 
their rights and freedoms, but that is not the end of the story, merely a 
creditable beginning. In looking at what was said and done by and for 
Canadians in 1994, we have to report a decidedly mixed bag of 
positives and negatives. It may be that this is akin to the polarizing 
trends to be found more generally in democratic societies, a sense that 
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on the eve of a millennium we are far from having a sure or common 
sense of our societal values, let alone a consensus on social action. Be 


that as it may, the Canadian record in 1994 was more remarkable for its | 


promises than its achievements. 


Our society still includes more than a sprinkling of racial, sexual and 
other biases that make themselves felt both in our institutions and on 
the street. Sometimes it is not any one eye-catching event that reflects 
the temper of the times. It may be more apparent, for instance, in a 
persistent undertow of opposition to allegedly uncontrolled 
immigration from countries with “different traditions”, a code phrase, 
one suspects, for different racial make-up. Or in inexplicable delays 

in dismantling the physical and institutional barriers that prevent 
Canadians with disabilities from taking their proper place in Canadian 
life. Or again, in subtle and not so subtle impediments to the 
advancement of women in the workplace. Or a persuasion that 
discrimination against homosexuals does not count in the human rights 
calculus because their sexual orientation is “unnatural”. The list could 
go on, but the point is clear: some Canadians still find the pursuit of 
social standards that value human beings equally — as human beings 
— hard to swallow in principle and perhaps even harder to reconcile 
with their vested interest in the prevailing Canadian hierarchies. 


It is not easy to know what kinds of action will produce the best results. 
Where human rights are concerned, those in authority find themselves 
caught among conflicting preoccupations, all of which have to be 
harmonized within the limits of the public purse. Canadians are 
increasingly conscious of those limits and anxious to see their particular 
interests protected. If, as one Member of Parliament put it during the 
debate on the new Department of Canadian Heritage, “Canada is a 
land of justice and sharing”, then we need to do more to get across to 
Canadians what this country has to offer in that regard and, even more 
important, what can be done to make our rights and freedoms work for 
our mutual benefit. 


FAULT LINES 


A number of commentators have drawn attention in recent years to 
one aspect of the human rights endeavour that could easily become its 
Achilles heel, especially in developed societies. It is the fear that a 
competitive approach to rights could lead to what one observer has 
called “the triumph of the individual over society.” Instead of 
reinforcing our sense of social interdependence as human beings, and 
the mutual accommodation that ought to flow from that, human rights 
runs a risk of developing into a scheme of “dutiless entitlements” and 
rampant me-firstism. Needless to say, this was not what the framers of 
the Universal Declaration, or indeed the Canadian Charter of Rights, 
had in mind. What we have to guard against today is a danger that the 
affirmation of rights without reference to individual or societal 
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responsibilities may play into the hands of those who might use that 
fact to override minority interests. 


We have not reached this point in Canada yet, but one can detect a 
backward pull in some quarters and a more general frustration with the 
“culture of complaint” that extreme forms of rightsism give rise to. This 
is part of the climate that needs to be taken into account in making the 
case for refurbishing Canada’s human rights regime. Human rights 
legislation — and a fortiori human rights education — must ensure that 
respect for human diversity reinforces rather than undermines the need 
for social mutuality, the awareness of what we owe to each other as 
citizens of a common space. Whether our particular interest be 
aboriginal self-government, independent living for people with 
disabilities, or genuine sexual, racial or age-related equality, these 
objectives cannot hope to prosper one against the other, but only 
through a common ethos of respect and support. If some Canadians 
question the thrust of human rights in this country, it is not the 
philosophical premises that are at fault, but a failure to explain and 
demonstrate how this vision translates for them in practical and every 
day terms. Whatever else a Department of Canadian Heritage may be 
expected to accomplish, it should, in our view, do considerably more 
than has been done to appeal to this Canadian appetite for “justice and 
sharing”. 3 


LEGISLATIVE CHANGES 


We had hoped to be able to express our satisfaction on the fulfilment in 
1994 of long-standing promises to update and improve the Canadian 
Human Rights Act, but that was not to be. The sad truth is that the 
amendments package that had been maturing for so long seemed to 
lose its legislative priority for essentially one reason: it would formally 
include ‘sexual orientation’ among the prohibited grounds of 
discrimination. This is doubly unfortunate. First, because it again puts 
off to some unspecified future date a number of much-needed 
amendments which go considerably beyond the present controversy. 
And second, because it reflects a serious misunderstanding about the 
nature and purpose of the ‘sexual orientation’ amendment itself. 


We will have more to say below about the prospective amendments. 
What must be said here is that anti-discrimination law is not designed 
to give preference to or to promote particular human characteristics 
but, on the contrary, to outlaw their use as a basis for unfair or 
prejudicial treatment. To see the inclusion of ‘sexual orientation’ in the 
Human Rights Act as somehow endorsing a particular life-style is a 
grave misreading of Canadian and international law. The purpose of 
that law is to protect everyone without differentiation, whether on 
grounds of age, disability, sex, race, religion . . . or sexual orientation. If 
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we effectively subtract an identifiable group from the law's protection, 
we not only leave members of that group at the mercy of discriminators, | 
we also undermine the principle of anti-discrimination as it applies to | 
every other group as well. In short, even if one makes an effort to | 
understand why the Government has failed to act decisively to improve | 
the Act, one can hardly fail to conclude that the reasons for the delay | 
do not reflect creditably on Canada as a would-be leader in the human ~ 
rights field. 


THE COMMISSION AT WORK 


Because the scope of human rights is so pervasive in itself and so 
central to Canadians’ understanding of themselves, this Commission 
has always tried to interpret its mandate broadly and constructively. 
The task of trying to resolve individual complaints of discrimination 
continues to take the lion’s share of our time; and incrementally it 
pushes out the borders of human rights jurisprudence, making them 
more inclusive and efficacious. Details of our efforts in that direction 
appear in Chapters V and VI of this Report. 


But the resolution of disputes is only part of the story. We are also 
engaged in a much broader range of rights-related activities: the closing 
down of telephone “hate lines” aimed at scapegoating ethnic and other 
minorities; the ongoing pursuit of equal pay for work of equal value; a 
range of accessibility issues affecting people with disabilities; the 
propriety of pre-employment drug tests for would-be bank employees; 
the right to wear religious headgear in Canadian Legions; and our 
continuing effort on behalf of Canadian Forces members who are 
removed from the service because of the prevailing universality-of- 
service doctrine. A more complete accounting on these and other 
initiatives is presented in Chapters III and IV. 


A FINAL WORD 


One of the most provocative public debates of 1994 had to do with 
revisions to Canada’s immigration policy and, by ricochet, to the 
purpose and validity of our multiculturalism and citizenship laws. By 
one reading, the growing number of “hyphenated Canadians” from 
increasingly exotic sources has the twin effects of diminishing the value 
of Canadian citizenship and encouraging divided loyalties. What we 
should be doing, in this view, is encouraging engagement in the broader 
Canadian society rather than exploitation of it. We feel bound to say 
that, whatever its shortcomings may have been, Canada’s multicultural 
policy, as we understand it, has never aimed at fostering cultural 
differences for their own sake, but rather at easing the process by 
which all Canadians do, inevitably, become engaged in the life of their 
country. 
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Occasional appearances to the contrary, human rights is not about 
treating people as unidimensional — or hyphenated — members of this 
or that sub-group. It is about giving each and every individual 
equivalent credit as fully rounded and responsible human beings, 
whatever their skin colour, age, accent, sex, physique or cultural 
affiliations may be. Let us begin by admitting that this is a difficult 
thing to do; we are all humanly predisposed to prefer those most like 
ourselves. It is precisely because these things are not easy that we 
commit ourselves to human rights standards. Because they help to keep 
us up to the mark, and because they make us healthily conscious of the 
fact that there are many ways of being human. Practical loyalty to that 
ideal is as good a way of being loyal to our country as we can think of. 
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Ii LAWFUL PURSUITS 


It had been hoped that 1994 would be doubly crowned by legislative | 
changes affecting human rights in Canada. In the event, amendments 
to the Human Rights Act were not introduced on schedule, for 
reasons we have already discussed, but there was some measure of 
compensation in the fact that a Bill to amend the Employment Equity 
Act was tabled in December. In this Chapter we will review both the | 
proposed changes to that Act, which are at present before Parliament, 
and some of the key features that we still wish to see in any eventual 
legislation to amend the Human Rights Act. 


EMPLOYMENT The proposed changes to the Employment Equity Act reaffirm the 

EQUITY Government’s commitment to fairness in the workplace for all 

REVISIONS Canadians. The main aims of the new legislation are to broaden and 
strengthen the Act by ensuring that its coverage is more comprehensive 
and consistent, and that the obligations that it places on all sizeable 
employers in the federal sector are more systematically enforced. 


The overall objective of the Act remains unchanged: all employers with 
one hundred or more employees are to determine the representation in 
their ranks of the four designated groups (women, aboriginal peoples, 
persons with disabilities and members of visible minorities) and 
prepare and implement plans to promote more equitable employment 
for them. The principal revisions correspond to two commitments that 
were made by the present Government: 


* to expand the legislative coverage to bring the Federal Public 
Service, agencies and commissions within the purview of the Act, 
in addition to some three hundred and fifty federally regulated 
employers already covered; and 


* to increase the legislative authority for the Canadian Human 
Rights Commission to initiate investigations of employment 
equity issues. 


EXPANDED COVERAGE 


When passed, the new Act would cover all federal departments while 
also providing for the extension of that coverage to other portions of 
the public sector (e.g. the RCMP and the Canadian Armed Forces) 

by Order-in-Council. This would have what seems to us the highly 
desirable effect of applying essentially similar standards and procedures 
to all significant components of the public sector. We have serious 
concerns, however, about the two-step process for bringing the RCMP, 
the Forces and other organizations under the Act. This not only 
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preserves a difference of treatment within a supposedly single 
employment equity scheme, it may appear to suggest some deeper 
incompatibility between the aims of that scheme and the functions of 
the organizations named. Two other aspects of coverage are worth 
mentioning here: the way in which membership in one or more of the 
historically disadvantaged groups designated by the Act is to be 
determined; and the means whereby any under-representation of those 
groups is to be corrected. The new legislation is at some pains to 
respond to those critics who have suggested that some of the 
designated categories lacked precision, or that by setting numerical 
targets for achieving better representation of one or other of these 
groups the Act was resorting to affirmative action quotas of the kind 
that are applied in various situations in the United States. 


The proposed law responds by clarifying that the term ‘visible 
minorities’ includes those persons, “other than aboriginal peoples, who 
are non-Caucasian in race or non-white in colour”, and that ‘persons 
with disabilities’ means those with a “long-term or recurring” 
impairment who consider themselves — or think that an employer may 
consider them — disadvantaged in employment for that reason. The 
process of identification is essentially that of self-identification. We 
doubt whether one can usefully go much further than this in making 
sure, by way of definitions, that the remedial benefits intended by 
employment equity are genuinely directed to those who need them. 


On the question of quotas, the revised Act makes quite explicit that 
employers are not required “to hire or promote unqualified persons” 
or, in the public sector, to set aside the merit principle that is enshrined 
in the Public Service Employment Act. In further clarifying that quotas 
may not be imposed on employers as a means of complying with the 
law, the revised law defines ‘quota’ as meaning “a requirement to hire 
or promote a fixed and arbitrary number of persons during a given 
period.” No doubt even these explanatory definitions will fail to placate 
those who see nothing in employment equity but a conspiracy to deny 
jobs to white able-bodied males with superior qualifications. For our 

_ part, we believe the law now says what needs to be said on this 
controversial point, and it will be up to employers to improve the 
employment opportunities of qualified individuals from disadvantaged 
groups while not seeking to hire or promote any individual merely by 
reason of membership in such a group. 


IMPLEMENTATION AND ENFORCEMENT 


Two things will be crucial to the effectiveness of the new Employment 
Equity Acct: first, thorough analysis and planning, to ensure that 
whatever measures an employer may decide to take are well-founded 
in their facts and reasonable in their goals; and second, a degree of 
access to the- processes of analyzing, planning and measuring progress 
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that enables an independent auditor, in this instance the Canadian 
Human Rights Commission, to report impartially on the employer’s 
compliance with the law. 


The new Act also meets these two criteria very creditably. It not only 
spells out what is expected of employers by way of information- | 
gathering and reporting, but also what constitutes a satisfactory | 
employment equity plan and how employers are to monitor their | 
progress and update their plans. The advantages of this arrangement | 
are underscored in Part II of the Act, which outlines a scheme for 
ensuring compliance that relies on the Canadian Human Rights 
Commission to enforce the requirements of the Act. For this purpose 
the Bill sets out a “guiding policy” that would have the Commission 
resolve cases of non-compliance “through persuasion and... 
negotiation”. In effect, this corresponds to a process that the | 
Commission has successfully developed with various employers in the | 
federal sector that have already entered voluntarily into joint reviews 
of their employment equity programs with us. 


The new legislation takes this a step or two further by giving the 
Commission specific powers to obtain whatever information may be 
relevant and to require all reasonable assistance in the auditing process. 
Moreover, where the Commission’s designated compliance officer is 
unable to negotiate an undertaking to rectify inadequacies in its plan, 
the Commission may direct the employer to remedy the defect — or 
submit the case to an Employment Equity Review Tribunal. We 

see two main advantages here. The Commission will have every 
opportunity to work with the employer to arrive at a suitable 
employment equity plan, thus forestalling some of the confrontational 
tactics that tend to go with complaint investigations. At the same time, 
should negotiations break down, a mechanism will be in place to 
resolve the problem as expeditiously as possible. With the co-operation 
of employers, which has in any case been growing in the last few years, 
this promises a much more efficient and less contentious regime than 
we have known so far. 


CONSEQUENTIAL AMENDMENTS 


The new Act does, however, contain a somewhat worrying quid pro 
quo in this connection. Among the consequential amendments to 


_ other legislation that are proposed, one would apparently limit our 


Commission’s capacity to take complaints under the Human Rights 
Act. As we see it, a linchpin of the new Employment Equity Act, as 
of the old, is the development by employers of statistical information 
on the relative presence of members of the four designated groups 
throughout their organization. When reported to the Human 
Resources Department and the Commission, this information enters 
the public domain. The new Act correctly supposes that the 
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Commission will take action on any apparent imbalances, but, as 
presently worded, it would prevent filing a complaint under the Human 
Rights Act “based solely on information that purports to show that 
members of one or more designated groups are under-represented in 
the employer’s workforce.” We can understand, of course, that 
employers will wish to deal with the Commission on a confidential 
basis where business-sensitive employment data are concerned, and the 
Act properly makes it clear that such information is privileged. But one 
must also be careful not to remove the process of promoting equity 
plans too far from the scrutiny of those ordinary Canadians who are 
most concerned. There is room for some legislative adjustment here. 


We also have reservations about a provision that would deny a human 
rights tribunal, where a complaint has been substantiated, the power 
either to order “positive policies and practices” to improve the 
representation of a designated group or to require “goals and 
timetables for achieving that increased representation.” Under the 
current law, tribunals have this authority, as has been confirmed by the 
Supreme Court of Canada. The implication of the proposed change 
appears to be that insofar as the Commission will be authorized to 
negotiate appropriate remedies (including suitable “goals and 
timetables”) a tribunal would have no need to issue an order to the 
same effect. It could, presumably, endorse or not endorse policies, 
practices, goals and timetables that the Commission judged necessary 
and feasible, but it would have no independent authority to order them 
in the context of a complaint. It is unclear to us what this would 
achieve other than to restrict the independence of a quasi-judicial 
tribunal. 


We can appreciate the reluctance of employers to be placed in a 
situation of double jeopardy by opening their books to the Commission 
while at the same time responding to complaints from the public. But 
the Bill as drafted already anticipates that danger by giving the 
Commission discretion to “decline to deal with a complaint” (under the 
Human Rights Act) when it believes the matter has been “adequately 
dealt with in the employer’s employment equity plan” (under the 
Employment Equity Act). All in all, we think these offsetting devices 
may be more convoluted than is called for by a sensible and 
constructive approach to the purposes of the Act. The provisions 
mentioned have at least three serious drawbacks: 


* they seem to cast doubt on the validity of statistical data as a 
basis for locating possible discrimination; 


¢ they circumscribe the freedom of the Commission to take 
complaints under its own legislation; and 
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* they appear to restrict the power of a tribunal to order remedial — 
action as a result of a complaint action, while at the same time 
conferring an essentially similar power on the Commission in 
another context. | 


That said, the Commission believes that the proposed amendments 
have effectively dealt with virtually all the principal shortcomings that 
were brought to light during the early years of the federal employment | 
equity regime. With the qualifications noted above, we think the | 
process of removing the job discrimination that has affected women, 
aboriginal peoples, persons with disabilities and visible minorities will 
be given a significant boost once these measures are in place. The | 
future of the program will then be firmly in the hands of employers and 
the Commission, and our experience to date has generally shown that | 
this collaborative approach can be made to work to good effect. | 


ONCE MORE, We have already set out in the first chapter of this Report why we think 

WITH FEELING that the apparent reasons for delaying the introduction of amendments | 
to the Canadian Human Rights Act are as discreditable as they are 
misplaced. That said, and at the risk of wearying our more dedicated 
readers, we take this opportunity to set out, for what we hope will be 
the very last time, those legislative amendments that we consider 
indispensable for the future health of the Act. 


Sexual Orientation 


There are excellent technical reasons for including sexual orientation 
among the prohibited grounds of discrimination enumerated in the Act. 
Such a change would do no more than codify current Canadian 
jurisprudence and bring the Act into greater harmony with the 
Canadian Charter of Rights, not to mention international practice and 
provincial legislation. But there are even better and more substantive 
reasons that need to be firmly reiterated here. 


Human rights law springs from two observations: that all human beings 
are made of the same stuff and have the same life needs; and that some 
groups or classes of human beings are treated unequally for reasons 
that have nothing to do with their fundamental humanity. The 
phenomenon of homosexuality is as old as history and as wide as the 
world; as such, it is an incontrovertible aspect of human life. Human 
rights law is not concerned with the variety of emotional or ethical 
responses that this situation may give rise to; its sole concern is to 
prevent those considerations from unfairly depriving Canadians of 
either the protection or the benefits that are judged lawful in a 
democratic society such as ours. To put the matter very plainly, if we 
deny rights to homosexuals that we hold to be common, indeed 
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universal, we cease to have any good reason not to deny them to any 
other group of citizens. The exclusion of an identifiable — and often 
victimized — group from a scheme of universal protection saps the 
very raison d’étre of the scheme itself. 


Accommodation Short of Undue Hardship 


Over the years, no aspect of our human rights laws has come into play 
more often than the question of what obligation an employer or 
service-provider has when its rules or practices adversely affect one or 
more protected groups of people. The Supreme Court of Canada has 
repeatedly found that human rights law already incorporates a duty to 
accommodate — within certain standards of reasonableness — and the 
revised Act must therefore include an express provision to that effect, 
one that will be applicable to all forms of discrimination. The 
corollary is to define in statutory terms what degree or degrees of 
accommodation are to be judged reasonable or unreasonable. The 
standard that has applied hitherto is that a reasonable accommodation 
is one that would not impose an “undue hardship” on the employer or 
service-provider concerned. Which raises the question what kinds of 
hardship might legitimately claim to exceed that standard. 


The Supreme Court has already outlined in the Alberta Dairy Pool 
decision of 1990 some of the factors that may be relevant: cost: 
interchangeability of workforce and facilities; disruption of a collective 
agreement; and the health, safety and morale of employees. A previous 
slate of proposed amendments (Bill C-108, December 1992) also 
included the factor of “operational effectiveness” in the basic list, along 
with cost, health and safety. This would leave it to the courts to decide 
in any given case whether a denial of accommodation on these or 
related grounds was, in terms borrowed from the Canadian Charter, 
“reasonable and justifiable.” 


As we said when the term was first mooted, this standard is so general 
— and in some ways so subjective — that it could reduce the duty to 
accommodate to minimal proportions. It is also widely acknowledged 

_ that inclusion of this term is intended to deal with the concerns of the 
Canadian Armed Forces and, more particularly, with the CAF’s 
contention that their operational effectiveness requires acceptance of 
the universality-of-service doctrine, regardless of the actual duties of 
the individuals involved, in times of war or peace. 


As Chapter V of this Report will testify, the present trend in judicial 
and quasi-judicial decisions affecting members of the Canadian Forces 
with disabilities is to accept the universality standard at face value. 

In effect this means that even if a person’s disability is virtually 
imperceptible in ordinary circumstances and in itself poses only 
minimal risks to either that individual or colleagues, when it is 
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magnified by a presumption of combat conditions in which all serving 

members may become involved, then that relatively minor disability is | 
transformed into an unacceptable operational liability. We think this 
goes too far and unfairly limits employment opportunities for otherwise 
well-qualified Canadians to serve their country. | 


The Indian Act 


Section 67 of the Human Rights Act states that “Nothing in this Act 
affects any provision of the Indian Act or any provision made under or 
pursuant to that Act.” This exclusion has left aboriginal peoples almost. 
entirely without recourse in human rights matters, and we therefore _ 
fully expect to see it removed. At the same time, it should be made 
clear that while human rights complaints from or affecting aboriginal 
Canadians will be receivable and subject to investigation under the 
Human Rights Act, this must not affect any aboriginal or treaty rights 
and would not preclude establishment of a parallel and compatible 
human rights scheme by the native peoples themselves. 


Persons Present in Canada 


Another change that seems to us essential is an amendment that would 
allow anyone present in Canada to file a complaint of discrimination. 
This would remove a restriction that arises from the fact that the Act 
speaks at present only of those who are “lawfully present” in Canada, 
an invidious distinction which is out of step with the corresponding 
formulation in the Canadian Charter. 


Independence of the Commission 


We have also proposed that the Commission report directly to 
Parliament, which would underscore its institutional independence 
from government bodies such as the Department of Justice and the 
Treasury Board with which it may sometimes find itself at odds. Such 
a provision would at the same time give Parliament a more direct 
responsibility for establishing and evaluating its terms of reference and 
for approving the appointments and salaries of its principal officers, as 
is now the case for similar agencies and commissions. 


A Permanent Tribunal 


A revised Act should also bring into being a small but permanent 
human rights tribunal that would replace the existing system of ad hoc 
tribunals and review tribunals. The rationale is to ensure that the 
tribunal, being composed of full-time and experienced members, would 
provide more consistent and informed interpretations of the law and 
eliminate the need for this level of review as well. 
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Mandatory Retirement 


We are also concerned by the persistence in the Human Rights Act 

of a protected form of age discrimination that goes under the name 

of mandatory retirement. In effect, the law now says that it is not a 
discriminatory practice to oblige someone to retire at a prescribed age, 
provided it can be shown that the individual in question has reached 
“the normal age of retirement” for employees working in similar 
positions. What is of note here is that the law makes no pretence that 
this lockstep approach to retirement ages, varying only according to the 
professional context, is not inherently discriminatory. The argument is 
rather that the discrimination is necessary for reasons that have to do, 
not with individual competence, but workforce renewal, pension plans 
and like considerations. 


This may turn out to be another area, like the inclusion of sexual 
orientation as a prohibited ground, where the legislation is forced 

to change by the sheer weight of its own inconsistency and the 
multiplication of contrary decisions from tribunals. We do not suggest 
that outlawing mandatory retirement will have no repercussions for 
pension schemes and collective agreements, but there is abundant 
evidence — in the Federal Public Service, for instance — that its 
absence does not place undue burdens on management while it greatly 
enhances equal treatment in employment. 


Pay Equity 

Lastly, we cannot escape the need to introduce amendments that would 
require employers under federal jurisdiction to take the initiative in 
eliminating sex-based inequities from their compensation systems. We 
have been over this ground too often not to know that the Government 
is perfectly well aware of all the arguments that support making equal 
pay for work of equal value a positive obligation for employers, of the 
same kind as they now have in the area of employment equity. At the 
end of the day, however, failure to modify the law in this regard would 
suggest two things: 


* that the Government is prepared to see the present stream of 
pay equity complaints wind their laborious way through tribunal 
and court systems at great public expense; 


* that while it may be prepared to settle specific cases with public 
service unions, the standard of compliance with equal pay 
requirements will be set by the calculus of affordability rather 
than by the criterion of fairness. 
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Now, our Commission is perfectly well aware that human rights 
jurisprudence has repeatedly made it clear that well-founded and 
necessary remedial measures must also take account of what is » 
reasonable by way of public expenditure. This will doubtless also apply 
to the process of eliminating sex-based wage gaps over time. What it 
should not mean, however, is an abrogation of responsibility that can 
be used to discourage women in underpaid female-dominated jobs 
from claiming what Canadian law says they are entitled to. We 
continue to urge that the Government reconsider its position on this 
matter, for reasons that are explained at greater length in Chapter IV 
of this Report. 


it ISSUES INHUMAN RIGHTS 


ABORIGINAL 
27EOPLES 


Though little noted, 1994 marked the twenty-fifth anniversary of a 
critical event in the history of relations between aboriginal and non- 
aboriginal Canadians. In 1969 the Federal Government tabled a 
Statement on Indian Policy that was intended as a blueprint for the 
future of native and non-native relations. In essence it called for 
complete integration of the aboriginal peoples into the general 
population by removing all forms of special status. Only thus, the 
argument ran, could the inherent inequality and disadvantage of 
Canada’s original inhabitants be brought to an end. 


The White Paper was vigorously opposed by the aboriginal peoples 
themselves and formally withdrawn in 1971. In its place native 
Canadians proposed a new, if still vaguely defined, relationship that 
would be based, not on denying aboriginal peoples their special rights, 
but on finding a way to include those rights within a revised Canadian 
constitutional framework. The process of articulating such a 
relationship has not been simple and is still far from complete. Twenty- 
five years after the White Paper the situation of the native peoples 
remains the most pressing human rights issue facing Canadians. But 
despite the gravity of the problems that remain, it must be said that the 
last twenty-five years have also been a period of considerable progress. 
The aboriginal peoples — Indian, Inuit and Métis — have dramatically 
altered both their claims on and their place in Canadian society. Rights 
which twenty-five years ago the Government was willing to sacrifice on 
the altar of homogenized equality are now recognized and largely 
accepted at least as a matter of principle. Although the details of the 
new relationship are still being worked out in practical terms, there is 
no longer any question that its realization is the only means of bringing 
about real equality for all Canadians. 


PROMISES OF CHANGE 


Among the many pressing problems facing the new Government in 
1994, many feared that the rosy promises contained in the famous Red 


Book would lose something of their glow during the transition to 


power, and that the interests of the aboriginal peoples would suffer 
accordingly. Such fears were dispelled in some degree early in the year 
when the Government undertook in the Speech from the Throne, “to 
forge a new partnership with Aboriginal peoples, particularly in respect 
of the implementation of the inherent right of self-government...” In 
the ensuing Budget, financial transfers to Indian and Inuit communities 
were among the very few areas to be spared the surgery of expenditure 
cuts. Finance Department projections showed an overall increase in 
government expenditures for aboriginal peoples, although the pace of 
increase was moderated. As promised, $120 million were set aside 

over three years to improve aboriginal education, and an additional 
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$243 million were allocated over five years to deal with urgent Indian 
and Inuit health problems. These are clear and substantial measures. 


THE ROYAL COMMISSION 


The Royal Commission on Aboriginal Peoples is expected to add 
further impetus to that process. In April it published an overview of 
its fourth and final round of hearings. The consultation process 
undertaken by the Royal Commission has resulted in the most | 
thorough airing of the aboriginal question ever undertaken in Canada. 
The Commission has visited almost one hundred communities, held 
more than one hundred and seventy days of hearings, and heard from 
over two thousand intervenors, including more than one thousand | 
aboriginal groups. There have also been special hearings and | 
consultations on issues such as aboriginal health, education and the 
administration of justice, and an extensive research program has dealt 
with issues ranging from systems of indigenous self-government 

around the world to problems peculiar to aboriginal people living in 
urban areas. 


In 1994 the Royal Commission got down to the critical work of 
developing its recommendations, and its aim is to issue its final report 
in 1995. The work of the Commission has been long and costly, but 
Canadians will receive a substantial return if it succeeds in outlining a 
comprehensive and workable plan that will enable native and non- 
native Canadians to forge a better future together. 


RESTARTING SELF-GOVERNMENT 


Developing practical modes of self-government will be the most critical 
step in creating a new relationship. Among other things, it will entail 
replacing existing institutions for managing aboriginal matters with a 
genuinely native administration. Movement towards self-government 
received a serious setback when the Charlottetown constitutional 
proposals were rejected in 1992. However, it got a kick-start at a very 
practical level when the Minister of Indian Affairs rose in the House of 
Commons in March to announce that, with the collaboration of the 
aboriginal leaders in that province, Manitoba would take the lead in 
“dismantling” the Department of Indian Affairs. The Minister 
expressed the hope that the province would become “a model for 

the rest of the country” in the process of winding down his own 
Department. It was time to bring “dignity, honour, self-reliance and 
self-government” to the aboriginal peoples of Canada. 


Negotiations between the Government and the native communities of 
Manitoba continued throughout the year and culminated in December 
with the signing of a Framework Agreement outlining the process and 
principles for dismantling the Department, restoring jurisdiction to 
First Nations peoples, and recognizing First Nations Governments in 
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Manitoba. In signing the Agreement on behalf the First Nations of 
Manitoba, Grand Chief Phil Fontaine called it an opportunity to 
restore “pride, dignity and respect in our communities .. . Our people 
will recognize that they are in control of their own destiny.” 


Under the Framework Agreement, which is to be implemented over 

a period of ten years, Manitoba’s First Nations will assume full 
responsibility for governing their communities. Among other 
undertakings are recognition of their inherent right to self-government, 
repeal or amendment of the Indian Act as it applies to them, an 
agreement that the treaties will be interpreted in contemporary terms, 
and maintenance of the Crown’s fiduciary relationship with the 

First Nations. 


The process of dismantling a generally paternalistic regime that 

has persisted for well over a century will no doubt be complex, 
controversial and prolonged. From the human rights point of view, 
Canadians have an interest in ensuring, not only that self-government 
genuinely enhances the dignity, freedom and well-being of all 
aboriginal persons, but also that their individual rights are fully 
protected in the new scheme of things. Concerns have been expressed 
by aboriginal women, for instance, that new systems of self-government 
should include guarantees of full equality of female members of 
aboriginal communities. Any workable system of self-government 
must also incorporate mechanisms to ensure the protection both of 
the collective rights of native groups and the individual rights of 

their members. 


In 1994 less than a dozen Indian communities actually conducted their 
own affairs outside the constraints of the Indian Act, in spite of a 
process of community-based self-government negotiations that has 
been in operation since 1986 and now costs $60 million a year to 
operate. With the enactment of the Yukon First Nations Self- 
Government Act in June, the number of aboriginal communities with 
legislative authority to manage their own affairs more than doubled, 
and the Framework Agreement in Manitoba will, one hopes, further 
accelerate the transition to self-government. Nevertheless, at the 
current pace, it will still be many years before a majority of Indian 
communities have the legislative basis to exercise self-government. The 
Minister of Indian Affairs displayed his own dissatisfaction with the 
present system when he undertook to consult extensively with 
aboriginal people across the country on new ways to implement the 
inherent right of self-government. 


LAND CLAIMS 


For many aboriginal peoples self-government implies the definition of 
a satisfactory territorial base. Here too a process of land claims 
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settlement has been in place for decades, but it is only in recent years 
that the Government has shown any sign of wishing to move ahead 
with dispatch. Some modest progress in the resolution of claims 
continued in 1994 with the enactment in June of legislation enabling 
the finalization of land claim and self-government agreements with | 
fourteen Yukon First Nations and with the Sahtu Dene and Métis of 
the Great Bear Lake Region of the Northwest Territories. 


Aboriginal approval of these agreements was achieved in spite of the 
Government’s continuing insistence that, in exchange for the lands and. 
benefits they describe, aboriginal nations “cede, release and surrender 
to Her Majesty in right of Canada all their aboriginal claims, rights, | 
titles and interests . . .” In hearings before the Standing Committee on | 
Aboriginal Affairs the claimants testified that they were agreeing to the 
legislation so as to expedite the process, notwithstanding their strong — 
objections to this so-called extinguishment policy. They again drew 
attention, as has this Commission, to the apparent incongruity between 
a requirement to extinguish aboriginal rights as part of a land claims 
settlement process and the Constitution’s guarantee to preserve 

those rights. 


In June the Aboriginal Affairs Committee called upon the Minister to 
consider the feasibility of not requiring a blanket extinguishment in 
future claims agreements, a position which was also expressed in the 
Government’s electoral platform. In his response to the Standing 
Committee in November Mr. Irwin denied that the current policy 
included a requirement for “blanket extinguishment” but announced 
that he would be appointing a fact finder to carry out a round of 
consultations in 1995 to “explore mechanisms for achieving certainty” 
in land claims agreements. The Royal Commission on Aboriginal 
Peoples is expected to issue a special report on the same matter in 
1995. In combination, these initiatives should lead to a formula more ir 
keeping with our evolving understanding of the nature and extent of 
aboriginal rights in Canada. 


Nineteen ninety-four was the first full year of operation for the 

British Columbia Treaty Commission. A five member tripartite body | 
that represents British Columbia, Canada and the B.C. First Nations, 
its task is to facilitate a made-in-B.C. process for the resolution of 
comprehensive native land claims, a goal which those aboriginal group: 
have now been pursuing for well over a century. By the end of the yeat 
over forty native communities had filed statements of their intent to 
enter into treaty negotiations. The Commission will oversee the 
negotiation of modern treaties covering most of British Columbia whil 
a Treaty Negotiation Advisory Committee gives an opportunity for the 
many interested third parties to have their say. In commenting on the 
first year of operation Chief Commissioner Connagham observed that, 
“with successful treaty making, we can replace current uncertainties 
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and anxieties with an environment of certainty from which First 
Nations and all other British Columbians will benefit.” 


Since the Federal Government first announced in 1973 that it was 
willing and anxious to resolve all outstanding comprehensive claims, 
only ten settlements have been concluded, which leaves, by the 
Government’s own reckoning, at least another thirty major claims to 
be resolved. A system that takes so long to settle matters of such 
fundamental fairness, no matter what their complexity, surely leaves 
something to be desired. As part of its electoral commitments, the 
Government undertook to overhaul the claims process and establish an 
independent Claims Commission, two steps which this Commission has 
long supported. At year’s end, however, action to fulfil these promises 
had not materialized. 


SPECIFIC CLAIMS 


Delays in responding to the first two reports of the Indian Claims 
Commission, which was established in 1991 to facilitate the resolution 
of specific claims, cast another shadow on the solidity of governmental 
promises. With a mandate to expedite the resolution of specific claims, 
the Claims Commission tabled its first Annual Report in July this year. 
In commenting on the first year of operation, the Co-Chairman, 

Dan Bellegarde, noted with some embarrassment that the Commission 
was still awaiting the Government’s response to its first two inquiry 
reports, filed in August 1993. Those inquiries found that the Federal 
Government had breached its fiduciary responsibilities to the Canoe 
and Cold Lake First Nations of Saskatchewan and Alberta when it 
expropriated some thousands of square miles of their traditional lands 
in the 1950s to create the Primose Lake Air Weapons Range. The 
Claims Commission also found that those actions had deprived the 
aboriginal claimants of the best of their traditional lands and resulted in 
serious deterioration in their well-being. 


Even allowing for the change of government, such a prolonged delay in 
responding to these findings seriously compromises the credibility of a 


process that was intended to speed-up claims resolution. Some twenty- 


one years after the specific claims process was launched, less than half 
of the approximately seven hundred outstanding claims have been 
settled. The Claims Commission’s recommendation that the 
Government be required to respond to its reports within sixty days of 
transmittal would certainly help to speed that up. For its part, the 
Claims Commission maintained its reputation for exploring new ways 
to bring aboriginal and non-aboriginal people together. In the course of 
the year another eight inquiries were concluded, and the Commission 
was actively considering a further twenty-five files as well as providing 
mediation services for another nine. 
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The Government did respond to the Claims Commission’s 1993 report | 
regarding the claim of the Athabaska Denesuline to hunting, fishing | 
and trapping rights in Northern Saskatchewan. The Commission had 
concluded that, although strictly speaking the claim did not fall under | 
the specific claims policy, it was incumbent on the Government, | 
“mindful of the spirit and intent of the policy”, to try to resolve the | 
matter. The Government indicated in September that the Minister’s 
Parliamentary Secretary, Jack Anawak, would meet with the parties to 
discuss a resolution of this claim. 


OUTSTANDING GRIEVANCES 


In July the Royal Commission on Aboriginal Peoples issued a special 
report on its review of the grievances of Inuit families relocated from } 
Northern Quebec to the High Arctic in the early 1950s. This 
Commission had undertaken a similar study of the same matter in 199, 
The Royal Commission’s findings were substantially the same as our 
own: no matter how well-intentioned the original reasons for the 
relocation, its execution was flawed, to the inevitable detriment of the 
Inuit families involved. “The Government”, said the Royal 
Commission, “. . . failed in its fiduciary responsibilities to the 
relocatees.” It therefore recommended that it “acknowledge the 
wrongs done to the Inuit and apologize to the relocatees”, and that it 
meet with them to agree upon appropriate compensation for the 
hardships and suffering they had endured. The long-awaited apology 
came in September, when the Minister of Indian Affairs admitted that 
“a mistake had been made” and said he would bring the issue to 
Cabinet for final resolution. After many years of denials and 
temporizing, this admission appeared to be a sign of some 
determination to make amends, but by December it had not led to 
further action. 


Another longstanding grievance came a little closer to resolution in 
February when Cabinet approved a Statement of Political Principles 
outlining how the Government proposes to deal with the concerns 
of the Innu people of Davis Inlet in Labrador. We were pleased 

that the Government’s statement was substantially in accord with the 
recommendations of our special investigation in 1993 into the Davis 
Inlet situation. For the first time, the Federal Government has clearly 
accepted a constitutional responsibility for the Innu as Indians within 
the meaning of the Constitution and agreed to undertake direct 
negotiations with them to resolve all their concerns, including the 
relocation of their community to Little Sango Pond. 


Meanwhile, NATO military jets continued to carry out low-level 
training flights over the traditional territories of the Innu people of 
Quebec and Labrador. The federal environmental assessment which 
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has been ongoing since 1986 held yet another round of public hearings, 
but the Innu declined to take part on the grounds that they were biased 
in favour of the military option. While there are no doubt good reasons 
to try to balance aboriginal and non-aboriginal interests in the area in 
a workable manner, eight years is surely far too long to resolve a 
problem of such fundamental importance to the Innu. The Commission 
urges all those involved to get on with the matter. Needless to say, we 

| also hope, especially after all this time, that the latest round of hearings 
will result in a final decision on the practicality and fairness of 
continuing the low-level flights. 


JUSTICE 


In November the Grand Chief of the Assembly of First Nations, Ovide 
Mercredi, appeared before the Standing Committee on Justice. The 
Committee was reviewing changes to the Young Offenders Act that 
would give aboriginal communities more say in the sentencing of 
young people. Chief Mercredi urged the Government to give elders, 
community leaders and parents a more significant role in dealing with 
young offenders in their own communities. Such innovations would 
make good practical sense. Equal justice for all does not mean that 
everyone must be subjected lockstep to exactly the same system. In the 
case of the aboriginal peoples, it is arguable that justice will only be 
achieved when the system is adapted to meet.their unique needs. 

Bill C-41, the Government’s sentencing reform legislation, also held out 
the promise of constructive change in this direction by proposing that 
the courts consider alternatives to imprisonment for native people 
convicted of offences under the criminal law. 


The lack of native people in the judiciary is just one more reason for 
them to doubt the fairness of the mainstream justice system. Until 1994, 
of some eight hundred federally appointed judges only one was of 
aboriginal descent. In 1994 the Indian Claims Commission’s loss was 
the judiciary’s gain when its Chief Commissioner, Harry LaForme, was 
appointed a Judge of the Ontario Court. Rose Boyko, an Indian lawyer 
from Ottawa, was appointed to the Ontario Court at the same time, 
thereby tripling the number of aboriginal people serving as federally 
appointed members of the judiciary. This still leaves them with a 
representation of less than half of one percent. 


THE WILL TO LIVE 


At a time when the native population of Canada is growing at well 

| above the national rate, the life that aboriginal people can look forward 
to remains both physically and emotionally depressed. Of all the social 
problems that beset aboriginal communities, suicide is among the most 
troubling. Indian people in general are more than twice as likely to 
take their own lives as other Canadians, and among young people aged 
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fifteen to twenty-four the rate is five times that for young Canadians 

in general. Pleas for help in Pikangikum, a community of about | 
1,600 people located near Red Lake in northern Ontario, drew nationa 
attention when the Minister, Ron Irwin, visited the community after | 
several young people had taken their own lives. During a six month | 
period, five youths committed suicide and another fifty attempted to | 
do so. Unhappily, they are not alone: there are altogether too many | 
communities scattered across Canada where young aboriginal people | 
fall prey to the same sense of isolation and hopelessness and the 
disquieting consequences to which it too often leads. 


The disproportionate dependence of aboriginal people on sovernment 
grants was highlighted in a study issued by the Office of the Auditor 
General on the Department of Indian Affairs Social Assistance 
Program. Federal expenditures on social assistance for on-reserve 
Indians are now over one billion dollars per year and represent around 
twenty percent of the Department’s total transfer payments to Indian 
communities. Moreover, social assistance costs are increasing more 
rapidly than would be expected based simply on inflation and 
population growth. This suggests a growing dependence on social 
assistance among on-reserve Indians: in 1994 thirty-eight percent of all 
people living on-reserve depended on social assistance to provide them 
with the basic necessities of life, compared to seven percent of other 
Canadians. 


The Government’s review of the social security system will, we 
understand, examine ways to help free aboriginal peoples from the 
poverty cycle. There is little doubt, however, that one of the root cause 
of their dependence is the lack of meaningful economic opportunities 
for many native people. Despite increasing numbers of young 
aboriginal people ready to take their place in the workforce, their 
actual employment still lags far behind what it should be. This was 
again borne out by the latest data on employment equity in the 


federally regulated sector and the Federal Public Service. 


The total number of aboriginal people working for federally regulated 
companies actually declined between 1992 and 1993, from 6,126 to 
6,030. While estimates indicate that there are qualified individuals 
available to fill three percent of the jobs in this sector, only one percen 
of them are actually being filled by aboriginal people. No doubt much 
more can be done to ensure that the education available to native 
people makes them fully competitive in the job market, but this should 
not be an excuse for the degree of underhiring that we see at present. 
The situation in the Federal Public Service is not much more 
encouraging. According to the latest data available, the number of 
aboriginal people working for the Federal Public Service increased 
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between 1992-93 and 1993-94, by only fifty-one, from 4,441 to 4,492. 
Their representation thus remained essentially frozen at two percent of 
the federal workforce. 


At the end of the day, 1994 held little by way of encouragement for 
people with disabilities. Their mood was aptly summarized by one 
member of the community who wondered aloud how decades of 
discussion could repeatedly fail to bring about the most elementary 
reforms. Moral gestures are not being translated into action, and long- 
acknowledged barriers to equality continue to frustrate people with 
disabilities and to deny them the equal opportunity that is supposedly 
guaranteed in Canadian society. And this notwithstanding several 
blueprints for action over the last dozen years and more, perhaps most 
notably the comprehensive agenda set out in the Parliamentary 
Obstacles report of 1981. Others include Equality for All (1985), the 
Challenge report (1988), A Consensus for Action (1990), and A 
National Strategy for the Integration of Persons with Disabilities (1992). 
Studying the matter to death appears to be the order of the day. 


EMPLOYMENT 


It should also be evident by now that the continued marginalization of 
disabled Canadians who want to work is a loss to the economy as a 
whole. It makes no sense to condemn such people to a costly state of 
dependency. Last year the Government was again urged to begin at 

the beginning by removing some of the more obvious economic 
disincentives: social, economic and tax policies that inhibit people with 
disabilities from joining the work force. It appears that someone may 
have been listening: the paper on possible reforms to social programs 
released by the Minister of Human Resources Development in October 
specifically called for the removal of those disincentives. 


Education is probably the most critical determinant in the quest for 
lasting and meaningful employment, and this is as true for the disabled 
as for anyone else. Which is why the Commission welcomed the 
introduction last June of revisions to the student loan system that 
recognize that students with disabilities may require assistance to meet 
the exceptional costs of the services and technical aids that they need to 
complete their post-secondary education. These Special Opportunity 
Grants will help to ensure that they have the required qualifications 
when they present themselves to employers. 


Getting employers to hire seriously disabled people is a hurdle of 

a different kind. Last year we endorsed the observation of the 
Parliamentary Committee on Human Rights that the multiplicity of 
units devoted to disabled people that are scattered across the federal 
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administration operate at the margins of their respective departments | 
and muddy the waters of responsibility. The new Government’s move | 
to reduce the number of federal departments has at least resulted in a | 
number of these responsibilities being housed under one roof —the © 
Department of Human Resources Development. Its Minister also has | 
the lead responsibility on disability issues and this seems to be lending» 
greater coherence to proposed reforms in this area. | 
In October, following the release of the Government’s Green Paper on 
reforms to Canada’s social programs, the Department also published a. 
supplementary paper on how it hopes to improve Canada’s social 
security system for people with disabilities. Among other barriers to 
training and employment that it highlighted for attention were 
inaccessibility of assessment, counselling and training services, lack of 
information about employment opportunities, inadequate support 
services, and a paucity of upgrading programs. It also contained a 
number of promising recommendations that deserve to be actively 
pursued. For instance, a multitude of support programs, each with its 
own eligibility requirements, creates “a complicated maze” for the 
disabled users when it comes to acquiring and paying for aids and 
devices of every sort. What is needed is a more unified or better co- 
ordinated system to ensure that all disability services are mutually 
supportive. And the more people with disabilities can be provided wit 
funding to purchase their own aids or adaptive equipment, the less 
difficulty will they have in moving between their work, educational ani 
domestic environments. 


New Public Service employment opportunities for people with 
disabilities are as limited as they are for everyone else, and their 
retention rate is no better. The Department of Human Resources 
Development has developed a Pilot Project in Disability Management 
that is now being implemented in collaboration with other departmen' 
and agencies. The project is looking at better ways of dealing with 
injury prevention and the rehabilitation and reintegration of those 
employees who become disabled. Its basic aims are to reduce the 
social, financial and human costs of disability, and to increase the 

job participation of disabled people in the Public Service. We hope 

it works. 


LEGISLATION 


Lost in the latest failure to introduce amendments to the Human 
Rights Act was a provision defining the responsibility of employers 
and service providers to accommodate employees or customers with é 
disability or other special needs. The Commission has long argued thé 
employers should have a positive duty to accommodate in this way. T 
onus would fall on the employer to present evidence why such an 
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accommodation is unreasonable and to provide specific evidence to 
support that contention in terms of any undue hardship that it might 
entail. One area where terms such as ‘reasonable accommodation’ and 
‘undue hardship’ have repeatedly clashed in recent years concerns the 
ability of people with relatively minor disabilities to obtain or retain a 
post in the Canadian Armed Forces. The CAF have maintained that 
the special nature of the military profession requires that all their 
members, no matter what occupation they may be recruited for, must 
be physically capable of carrying out their duties in a combat situation. 
Known as the “universality of service” or “soldier first” principle, this 
doctrine effectively reduces the employment possibilities of many 
Canadians whose disabilities would be considered all but insignificant 
in other walks of life. 


As Chapter V of this Report will show, tribunals and courts have 
shown a growing inclination to adopt the universality argument even 
when the complainants have been far removed from combat in their 
normal line of work. For our part, we are simply not persuaded that 
this is good reasoning. We accept that the Canadian Forces are a 
special, indeed unique, institution and we are not promoting the idea 
that seriously disabled persons should serve in physically demanding 
jobs. What we are saying is that competent people should not be barred 
from all Armed Forces occupations, however remote from the 
exigencies of combat or isolated postings, because of, say, their 
diabetes, when it is well-controlled, or less than perfect eyesight, when 
they can wear contact lenses. These restrictions, in our view, are neither 
necessary nor desirable in the modern world, and we believe that 
various exceptions to the rule which the Forces themselves allow (and 
have always allowed, even in time of war) bear witness to this fact. 


ADMISSIBILITY 


One has become wearily familiar with arguments that much of the 
spiralling cost of Canada’s social programs can be laid at the door of 
immigrants and refugees, but there is something particularly mean- 
spirited in the proposition that Canada can only afford to welcome 


those who are judged unlikely to make more-than-average claims upon 


normally available health services. The Department of Citizenship and 
Immigration plans to distribute a revised handbook for medical officers 
in Canada and abroad that will list the projected costs of various 
illnesses and disabilities compared to the estimated average health 
needs of all Canadians. If the projected cost for a would-be immigrant 
is assessed as being probably greater than the average Canadian cost 
then the applicant is to be rejected. 


Now, the Commission well understands the need for financial prudence 


and administrative systems that are consistent and reasonably easy to 
apply. But however important these factors may be, they cannot simply 
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established for themselves and sought to promote world-wide. The 
Commission has a number of reservations about the procedure that is _ 
being proposed: | 
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* we are not aware of any evidence to suggest that new Canadians 
make extraordinary demands on our health system; 


* the threshold qualification that is proposed is virtually by 
definition discriminatory in that it is likely to restrict the access 
of older or disabled applicants disproportionately; 


» in the name of uniformity, the application of a lockstep standard 
can only detract from the flexibility that individual assessment 
requires. 


ACCESSIBILITY 


It is no mystery why accessibility is an issue for people with disabilities: 
structural and other barriers can make them all too literally prisoners 
of their disability. At issue is one’s right to involve oneself in the 
ordinary activities of life without being humiliated, segregated or 
downright forgotten. The Commission has conducted a number of 
surveys on accessibility over the years. Without exception, they have 
shown that people with disabilities face barriers of every sort wherevel 
they go. A case in point is the automated banking machines located on 
almost every main street and in shopping malls all over Canada. It iS 
estimated that some seventy percent of all bank transactions are now 
done through these machines. For people in the disabled community, 
however, the introduction of these machines has often rendered an 
already complicated task more difficult. 


We therefore decided to evaluate just how accessible these remarkable 
devices really are. Unhappily, the results more than confirmed the 
reservations of the disabled community. While some banks had made 
efforts to improve the screen design and contrast, and had incorporate 
larger characters to facilitate visibility, only one of the six banks 
surveyed provided telephone or other audio assistance to enable blind 
people or those with low vision to use their machines. Things were no 
better for customers who use wheelchairs. Only two of the twenty-nine 
sites we surveyed across Canada had controls within the required reac 
and height ranges. And little appears to have been done to ensure thal 
the time available for transactions takes account of the needs of some 
seniors or people with learning disabilities. 


The survey did show, however, that there is no reason why banking 


machines that accommodate people with disabilities cannot be 
installed. They can be accessible to wheelchair users; audio output can 
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be provided for customers who have visual impairments; screen and 
keypad layouts can offer good character size and contrast; all 
telephones located within the banks for customer use can be equipped 
with flux coils and volume control devices; and, it seems, bank cards 
can be coded to allow for additional time for transactions to take place. 
In short, although there are signs that the banks are committed in 
principle to full accessibility, real progress to date has been very uneven. 


All of them have nevertheless adopted multi-year programs to make 
their premises and various facilities barrier-free to their employees and 
customers. The Royal has conducted a survey of over fourteen hundred 
retail units using clearly defined barrier-free standards. Over eighty 
percent met that standard, and the Bank is now determining a 
timeframe for improving access to outlets that failed the test. The 
National has a multi-year plan to make all its branches accessible with 
the exception of those classified as historic buildings, and by the end of 
1994 seventy percent of them were accessible, up from thirty-five 
percent ten years ago. Scotiabank also implemented a survey project 
in 1994 and the other three major banks are at various stages of 
systematically upgrading the accessibility of their facilities. 


Last year we took Canada Post to task for failing to act decisively to 
make postal outlets more accessible. Despite the generally favourable 
rating the Crown Corporation received in our 1992 survey, it did not 
seem to be moving in a timely fashion to correct the problems 
identified. This year Canada Post put together an accessibility plan that 
will ensure that practically every one of its more than seven thousand 
retail postal facilities conforms within the next ten years to Canadian 
Standards Association norms and the National Building Code. A top 
priority is to ensure primary access for the mobility-impaired by 
removing any barriers between the roadway and the counter. In the 
longer term, other modifications will also include signage for the 
visually impaired and further changes to accommodate persons with 
other disabilities, such as raised cuing strips for the blind. This is 
obviously no small or cost-free undertaking and we wish to 
acknowledge the efforts the Corporation has made this year. However, 
we must also observe that we continue to investigate a complaint that 
community mail boxes are often inaccessible to disabled people. 
Canada Post maintains that the boxes are designed so as to ensure 
accessibility, but people with disabilities insist that the present system 
denies them equal access. 


The Auditor General’s Annual Report in November took issue with 
the federal program for ensuring accessibility. Following our first 
survey in 1990, in which a random sample of government facilities was 
measured against CSA standards and found wanting, the Government 
set itself a target date of March 1995 for all federally owned and leased 
buildings to meet those requirements. The Auditor General’s report 
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confirmed fears that, while some progress has been made, the deadline 
for full compliance will not be met. According to the Department of 
Public Works and Government Services, a little over eighty percent of 
government facilities should be accessible by March 1995. The Auditor 
General noted, however, that the total cost of meeting the deadline wa; 
estimated to be some $322 million; as only a little over a $100 million 
had been spent as of November 1994, the final date for full accessibility 
is far from certain. This is not the first case of receding deadlines in thi: 
area, and we await Treasury Board’s next move with some foreboding. 
Everyone accepts the burden of fiscal restraint, but it must not be 
allowed to fall unevenly on those most in need. 


We commented last year on some marginal improvements in providing 
teletypewriter services across government departments and in various 
federally regulated industries. All our surveys in this area have shown 
how difficult it is for people with disabilities to contact government 
departments or federally regulated industries such as banks and bus 
companies. We continued to press the point this year by writing to 

all the organizations that took part, asking them to report any 
improvements to their TTY systems. The replies suggest that senior 
managers are quick to acknowledge the importance of such a service, 
and willing without exception to take steps to ensure it is improved, bu 
the fact remains that it is still far easier for hearing people to access 
government services or contact employers under federal jurisdiction 
than it is for the deaf and hard-of-hearing. The cost of correcting this 
discrimination is insignificant in comparison with the benefit it would 
bring. We intend to make sure the promised improvements actually 
materialize. 


TRANSPORTATION 


Of the myriad structural and attitudinal barriers faced by people with 
disabilities few are more frustrating than those associated with 
transportation. Nothing more restricts a person’s liberty than being 
prevented from boarding the planes, buses and trains that people 
without disabilities take for granted. We noted with satisfaction last _ 
year that some progress was being made by the airlines in serving 
disabled people more uniformly, and that carriers had agreed to accept 
the decision of the disabled person as to whether he or she required an 
attendant. As might be expected, a number of incidents have since 
been brought to the attention of the National Transportation Agency 
concerning individual interpretations of these policies, but in all cases 
the carriers moved quickly to sort out any misunderstandings. The 
previous stipulation that only a doctor could provide medical 
confirmation of the need for an attendant has also been extended to 
include occupational and physical therapists and nurses. Regulations 01 
Personnel Training for the Assistance of Persons with Disabilities are 
to come into effect in January 1995, and they too should reduce 
occasions for complaint. 
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The issue of whether an accompanying attendant should be charged at 
a reduced rate or not at all had not been settled when we went to press 
last year. After another year of negotiation and consultation, it now 
appears that the proposed regulations will require that one-quarter of 
the full fare be levied for each accompanying attendant on all domestic 
flights. We have registered our objections to this charge with the 
National Transportation Agency and remain unconvinced that it is 
necessary to impose it for financial reasons. Any incremental gain to 
the airlines will be insignificant given the size of the industry, while the 
cost to individual travellers with disabilities will be disproportionately 
high. 


Meanwhile, the question whether individuals whose disability requires 
them to occupy more than one seat will be charged extra has still not 
been resolved. Although the proposed regulations do not take up this 
matter, transportation officials indicate that it will be examined as part 
of the two-year review process. Also in the offing are accessibility 
standards for buses and bus terminals as well as terms and conditions of 
carriage by rail and small aircraft. Since it has taken more than ten 
years to implement standards and regulations for the airlines, one 
hesitates to predict when similar standards will really become effective 
for bus and rail passengers with disabilities. We can only hope that the 
years of experience that have gone into bringing the airlines to 
accommodate disabled passengers will reduce the time required to 
achieve the same result for travellers by rail or bus. 


In October, the Department of Transport Advisory Committee on 
Accessible Transportation came to grips with the Government’s 
intention to privatize one hundred of the one hundred ‘and twenty-six 
airports under direct federal authority. In the process it considered the 
arguments of disability groups which believe that such a policy may 
erode the standards of accessibility these airports have already 
attained. The Committee recommended that the Department continue 
to monitor the impact the policy would have on previously owned and 
operated airports, and that as it enters into agreements to sell or lease 


these airports it should ensure that contractors respect and maintain 


those services. The Committee also recommended that the National 
Transportation Agency bring out its remaining accessibility regulations 
with all possible speed, given the erosion of accessibility that could 
result from privatization. These seem to us sensible suggestions. We 
would also be pleased to see accessibility standards written into the 
lease or purchase agreements of each and every privatized airport. 


ALTERNATE FORMATS 


In 1990 the Commission conducted a survey of alternate format 
publications provided by government departments and agencies to 
individuals who are blind or visually impaired. This issue was re-visited 
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in 1994, and we are pleased to report considerable improvement. 
Preliminary results suggest that requesting materials in an alternate 
format is still not as simple as it might be. Departmental staff were 
more aware of what is needed and, in many cases, able to meet the 
requests, but quality control, turnaround times and respect for the | 
consumer’s preferred choice of format continued to be problematical. 


The Commission this year dealt with a number of complaints 
concerning the availability of sign language interpretation and closed 
captioning of televised broadcasts. We dismissed a complaint against 
several broadcasters that dealt with the absence of sign language 
interpretation. The complainant argued that people who have been 
deaf from birth or from a very young age cannot benefit from 
television programs if sign language interpretation is not provided; as 
they have never mastered oral or written language, closed captioning is 
not a viable alternative. The Commission concluded that there is, 
unfortunately, no current technology that could make signed broadcasts 
generally available in a cost-effective way. However, we also felt that 
broadcasters have an obligation to make all reasonable efforts to 
provide television broadcasting in a format that is accessible to people 
who are deaf or hard-of-hearing and to continue to monitor technical 
or other developments in the areas of captioning and signing. The key 
questions here are those of reasonable accommodation and the extent 
to which any accommodation of this kind would impose an 
unacceptable financial hardship on the provider. 


In a similar case filed against the House of Commons, a number of 
difficulties prevented the House from providing either sign language 
interpretation or captioning for all its proceedings in both languages, 
none more so that the estimated cost of doing so. There is no escaping 
the basic economics of the matter: one has to balance the number of 
people affected and the capacity of current technology to meet 
demands against the potential costs of different solutions. One must 
also consider whether a more general use of captioning alone is not the 
most appropriate overall accommodation given the circumstances. 


The latter point is the one that is most divisive. To some deaf people, 
the provision of sign language, as their main or first language, is a 
prerequisite for equality of access and that’s that. To others, improving 
the literacy levels of the pre-lingually deaf is the key to achieving 
equivalent access to the workaday world. And while captioning clearly 
cannot meet the needs of the functionally illiterate, there is some 
evidence to suggest that it may help to improve their literacy skills. 
Future technologies may help, but as things stand now the costs 
involved in providing universal sign language interpretation appear to 
make this solution prohibitively expensive. There is also a question of 
what exactly the provisions of the Canadian Human Rights Act require 
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in this area, if we aim to respond to all deaf peoples’ needs within an 
affordable system. 


DRUG TESTING 


The Canadian Human Rights Act defines ‘disability’ as including drug 
dependency for purposes of providing protection from discrimination. 
This is therefore not an arbitrary interpretation made by over-zealous 
bureaucrats or even the courts; it is a clear instruction from Parliament. 
As a result, we must question the actions of any institution that chooses 
to reject potential employees or to discipline or dismiss employees on 
strength because they are dependent on drugs. Furthermore, we have 
yet to be presented with any convincing evidence that would support 
across-the-board drug testing of entire industries or categories of 
employees. Neither the nature of the drug problem in Canada generally 
nor its incidence in particular industries warrants any such measure. As 
a means of ensuring safety and efficiency, there are other and much 

less intrusive means of obtaining pertinent information about an 
individual’s ability to do the job. They range from tests of hand-eye 
co-ordination to normal assessment of stress and fatigue, to simply 
keeping a weather eye open for signs of the misuse of drugs of 

any kind. 


All this we have said before. Readers might therefore wonder why, in 
September, a Canadian Human Rights Tribunal ruled that the Toronto 
Dominion Bank’s policy of requiring prospective employees to take 
urine tests did not violate the Canadian Human Rights Act. It 
transpired that this ruling had nothing to do with the merits of the 
Commission’s arguments — that the Bank was acting on very 
impressionistic assumptions, and had failed to provide evidence that it 
had a drug problem sufficient to justify the policy or that a causal 
relationship between crime and drugs existed — all of which the 
Tribunal accepted. The Tribunal judged, however, that these 
considerations were not determinative since it was of the view that no 
actual employment discrimination had been identified. It pointed out 
that anyone who signed an undertaking that stipulated they would be 


- tested and then refused later to take that test was, in effect, fired for 


breach of contract. And those who might be terminated following a 
series of positive test results, as the policy requires, were being fired for 
persistent use of an illegal substance and not for drug-dependency. 


We believe the first finding to be especially problematical, as it suggests 
that individuals can waive their rights under the Human Rights Acct. 
This conclusion, in our view, is not sustainable in policy or in law. It is 
inconceivable that Canadians can be pressured to set aside their rights 
in order to secure employment, no matter how tight the economic 
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situation. The Commission has therefore asked for judicial review of 
the Tribunal decision. 


AIDS 


December 1 was marked by a Declaration from the World AIDS 
Summit Meeting in Paris. The forty-two states there assembled on 
World AIDS Day, including Canada, proclaimed their determination 
“to ensure that all persons living with HIV/AIDS are able to realize the. 
full and equal enjoyment of their fundamental rights and freedoms 
without distinction and under all circumstances . . .” 


The participants undertook, in their national policies, to protect and 
promote the rights of individuals by ensuring them equal protection 
under the law with regard to access to health care, employment, 
education, travel, housing, and social welfare. The document also 
emphasized the need to approach the prevention of HIV/AIDS 
through the improvement of women’s status, education and living 
conditions. Canada’s Prime Minister said that he was pleased to note 
the importance placed on proposals that make the connection between | 
ethics, human rights and the problems of the most vulnerable 
populations, in particular youth and women, and added that his 
Government was resolved to take all appropriate measures to meet the 
objectives of the Declaration. We are encouraged by international 
efforts to situate the spread of HIV/AIDS within the larger social 
context of human rights; we hope there will be equal concern to follow 
up with forceful action at the national level. 


AIDS in prisons 


Vulnerable populations obviously include those with limited control 
over their habitat. Last year we reported that the Expert Committee on 
AIDS and Prisons had published its findings on the protection of the 
health of inmates and staff and the prevention of HIV transmission 

in federal prisons. The Correctional Service responded to the 
Committee’s report in March, and while it adopted some of the 
Committee’s recommendations other key proposals were either 
rejected or sent for further study. Our concern remains a very 
straightforward one: there is substantial evidence that intravenous drug 
use is a significant contributor to the transmission of HIV in prisons, 
particularly where there is no access to clean syringes or needle- 
cleaning equipment. The Expert Committee cited Finland, Norway, 
Portugal and Spain as being among the countries that provide bleach to 
prisoners; some even instruct them on methods of needle cleansing. 
One might have hoped that the lessons learned through the Canadian 
Blood Inquiry on the consequences of unnecessary delay would have 
resulted in a more positive result. 


RACE, ORIGIN 
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Immigration 


A motion was introduced in Parliament in September to have the 
Government require the testing for HIV of all applicants for 
immigration to Canada and to have a positive result included under the 
Immigration Act as grounds for refusing admission to this country. In 
opposing the motion, other Members of Parliament characterized it as 
betraying ignorance about AIDS and reinforcing discriminatory 
stereotypes. They noted that a determination systematically to test all 
immigrants for HIV would be a political decision and not one based 

on economic considerations. If testing for HIV/AIDS was to be 
contemplated primarily for economic reasons, then testing would also 
be required for other serious medical conditions, not to speak of testing 
large numbers of visitors from the United States and elsewhere. 


We continue to maintain that only a compassionate and reasoned 
response to the complexities of the AIDS problem makes any sense, 
not only in the context of the pandemic, but also in dealing with the 
issue in Canada. On that basis, we are still some way from realizing the 
promises ofthe Paris Summit, and only sustained public attention will 
lead us in that direction. 


Reduced to its simplest expression, human rights is about protecting 
the dignity and worth of the individual person as a human being. 
However diverse our species may be, all human beings remain equally 
worthy of respect. But there is often a considerable distance in these 
matters between what we believe and how we behave in our daily lives. 
Canadians have come to attribute to themselves a reputation for 
accepting racial or cultural differences that may occasionally be less 
deserved than we would wish. There is doubtless nothing unusual in 
our capacity for self-deception, but when we come to deal in a practical 
way with such highly charged political issues as immigration, 
employment and social services, we would do well to keep it in mind. 
The rhetorical defence of “Canadian values” could after all become a 
code word for intolerance of otherness rather than an acknowledgement 
of those common human characteristics that transcend our differences. 


THE HERITAGE DEBATE 


Parliament was given frequent opportunities to consider such matters 
in 1994. The main occasion for debate was a bill to establish a new 
Department of Canadian Heritage, when Members from all parts of 
the House seized the opportunity to comment on the Department’s 
mandate “to create a deep sense of identity and feeling of belonging” 
among Canadian citizens. 
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One aspect of the debate was of particular interest to the Commission. 
It revolves around the question of how Canadians propose to reconcile 
the growing diversity of cultures that now call Canada home with the _ 
need that each of us feels for a broader community of purpose and a 
shared allegiance as citizens. We doubt very much that even the most | 
star-studded group of cultural experts could ever formulate a single 
definition of the words ‘Canada’ or ‘Canadian’. But we have no doubt 

at all that there are social bonds that enable Canadians of every colour, — 
creed and conviction to live in relative harmony one with another. 

Even if we are on completely opposite sides of a particular issue, we 
generally agree to play by the same rules. And more often than not 

they are human rights rules. We acknowledge that we are not all the 
same, but we also try unusually hard not to let our differences divide 

US. 


WORDS AND DEEDS 


The Speech from the Throne spoke of the Government's intention to 
introduce fresh measures in relation to crimes motivated by racial, 
religious or other hatreds. In June, amendments to the Criminal Code 
were introduced that would allow so-called “hate motivation” to be 
taken into account in sentencing. These later proved a bone of 
contention, not so much for their ethnocultural aspect as for their 
inclusion of homosexuality as an object of hate activities. The fact of 
the matter is, of course, that hate-mongering is premised on targeting 
minorities of every kind, racial, religious, sexual and cultural, a fact that 
adds an edge of antisocial nastiness to criminal actions, which has often 
been recognized as warranting some special consideration in 
sentencing. 


Meanwhile, a variety of voices have called for — and to some extent 
obtained — changes in Canada’s immigration rules that seem to 
respond to a perception that the size and nature of the country’s 
immigrant and refugee intake dangerously exceed its capacity to 
accommodate new Canadians. Public debate has also been fuelled in 
recent years by visible changes in the composition of the immigrant 
population. Whatever our official mythology may say, Canada has 
never given all of its immigrants an equal welcome, but a shift in 
emphasis in recent decades towards “non-traditional”, that is to say 
Asian, African and Caribbean, sources of newcomers has certainly 
exacerbated this discriminatory inclination. 


That such social distinctions are not confined to recent immigrants, 
however, was confirmed by a classic instance of double-think that came 
to a head in Calgary last June. The Royal Canadian Legion’s National 
Assembly voted down a motion that would have required local Legions 
to allow Sikh or Jewish veterans to wear their special headgear in 
Legion lounges. While contending that the removal of all headgear was 
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a fundamental mark of respect to fallen comrades, members of some 
Legions also made it clear that items such as cowboy hats were 
tolerated and that the real objection was to the intrusion of “foreign” 
ways into a typically “Canadian” setting. It must be said that the 
Legion was roundly taken to task for this mixture of insensitivity and 
humbug by an overwhelming majority of media comment, but its view 
nonetheless found considerable support. 


However exasperating, such occurrences would be all but trivial if it 
were not for their larger implications. Implications about an implicit 
hierarchy of ethnic or religious preferences in Canada, and implications 
about the ability of some dominant groups to orchestrate and 
rationalize vague xenophobic sentiments to the detriment of the more 
visible minorities. The Commission, along with others, was given an 
opportunity to air its views on these topics when it presented a 
submission to the Standing Committee on Citizenship and Immigration 
in June. The immediate occasion was the Committee’s interest in 
developing the groundwork for a new Citizenship Act. We therefore 
stressed those human rights principles of equality of treatment and 
non-discrimination which, at least at the level of official discourse, are 
supposed to bind Canadians in a common respect for all kinds of 
human difference. | 


| One practical issue that continues to test our willingness to live by 
those principles is the extent to which we are ready to afford non- 

| citizens on Canadian soil the protection of our guarantees of equality. 
| The Charter makes it clear that whosoever becomes involved with 
the Canadian state is entitled to be dealt with by the same non- 

| discriminatory standards as is a Canadian citizen, even when that 
person is not a citizen or a permanent resident of this country. Just as 
: there is absolutely nothing in Canadian law or customary tradition that 
| can justify treating some Canadians, new or old, on a different basis 

| from others, there is no excuse for treating non-Canadians with less 
respect or consideration simply because of their race, religion or 
national origin. To do so is an act of contempt for human rights and 
unworthy of a country that aspires to be a leader in that area. There 
are, of course, prerogatives, such as the right to vote, that come only 
with citizenship, but that does not alter our fundamental obligations 
vis-a-vis other human beings. 


That not all Canadians subscribe to the principle that basic rights 
transcend national boundaries was made apparent in several ways in 
1994. Perhaps the most graphic example was provided by some high- 
profile court martial proceedings against Canadian soldiers accused of 
killing a Somali teenager while on duty in that country. These courts 

| martial have shaken the confidence of many observers, not only in the 
discipline of the Armed Forces but in the overall moral environment 
that could transform the torture and murder of a terrified human being 
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into some kind of sick photo opportunity. And beyond the revulsion 

that was felt for those directly involved, there were other doubts that 

will nag our collective conscience for years to come: a suspicion that | 
those acts were intrinsically racist; questions about alleged institutional 
complicity that may have allowed them to happen; and a worrying | 
sense that incidents of this kind are more than local aberrations. 


In the circumstances, we should also not shy away from other difficult 
questions of a broader nature that relate to race and ethnicity. Does 
Canada have a coherent and defensible policy about the orderly 
integration of immigrants and refugees? Could we be doing more to 
correct misapprehensions under which some of us still labour about the 
value of immigration to Canada and the contributions of immigrants 
and refugees to Canadian society? Is there indeed some limit to the 
degree of ethnocultural diversity that our society can absorb? And how 
do we prevent the sort of negativism that we see at present from 
subverting the true equality of opportunity on which our society is 
premised, and undermining in the process the very values that many of 
us feel to be most honourably Canadian? 


For every official statistic that shows that immigrants and refugees have 
virtually always been a plus for Canadian society, one encounters two 
or three anecdotes about alleged abuses of our social services. The 
point therefore needs to be made again: there is no dependable 
evidence of any sort to suggest that a disproportionate number of 
immigrants or refugees are abusing the system or falling foul of the law. 
If anything, the evidence points in the opposite direction. A detailed 
study of the integration of the “boat people” between 1981 and 1991, 
for instance, found that there was, on average, less use of social 
assistance and unemployment benefits by these refugees and a use of 
health services that was about the same as that for all Canadians. A 
Statistics Canada report on Canada’s Changing Immigrant Population 
issued in July also confirmed that immigrants tend to be better 
educated, more likely to be part of the labour force and more often 
members of a stable family unit than their more established Canadian 
peers. 


The Commission generally supports government efforts to develop 

a more coherent immigration and citizenship strategy, one that 
accentuates the advantages and responsibilities of being an active 
member of Canadian society and at the same time emphasizes the bond 
of mutual fairness and respect by which we agree to live together. Not 
every aspect of that proposed strategy is equally appealing, however. 
We are concerned in particular that additional efforts “to identify 
criminal and security threats” may be subject to human rights 
distortions, if not in intention then as a matter of bureaucratic practice. 
The Government’s new immigration strategy itself reports that “the 
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foreign born are significantly under-represented among those 
incarcerated for serious crime in Canada.” They are, on the other hand, 
more vulnerable to discriminatory biases in the system and more easily 
targeted by those who need a fall guy to explain their own failings. 
Much of the concern that is expressed about Canada’s ability to absorb 
X number of immigrants or refugees has very little to do with either the 
quantity or the quality of those newcomers. More probably, it reflects a 
perception that actual Canadian attitudes lag some way behind our 
declared beliefs in equality and non-discrimination. 


Hence the importance of our developing a steady and fair-minded view 
of where we stand vis-a-vis the opportunities and responsibilities that 
surround citizenship and immigration. Toward the end of 1994 the 
Government launched its long-term strategy by saying that its 
immigration and citizenship program was “an expression of Canada’s 
national values both to Canadians and the world.” It warned, however, 
that its program “must be more than fair and compassionate, it must be 
affordable and sustainable.” This translates into an effort to balance a 
variety of commitments simultaneously: 


* increasing the share of immigrants who can “contribute to 
Canada’s economic and social development”; 


* improving the efficiency and cost-effectiveness of settlement 
SCIVICES; 


* maintaining a strong family program while achieving better 
management of sponsorship arrangements; 


¢ “realizing Canada’s humanitarian mission” while also 
“addressing the root causes of involuntary immigration” and 
achieving greater consistency in the processing of refugees; 


* tightening up on abuses of Canada’s refugee and immigration 
programs by serious criminals and clarifying procedures for their 
removal; and, last but not least, 


* reducing Canada’s immigration targets for the foreseeable 
future. 


One cannot altogether avoid an impression that one thrust of the 
Government’s strategy is to quell ill-founded fears that the country has 
been throwing wide its doors to hordes of irresponsible free-loaders. 
Important as it may be to clarify the rules of the game, it is no less 
important not to reinforce xenophobic stereotypes in the process. As a 
recent report from B’nai Brith Canada points out, “Canada is not home 
to a mass party of the extreme right, its hate groups are small and no 
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major Canadian figure openly espouses a politics of bigotry.” There are: 
nevertheless some low-level and pervasive biases in our society that 
single out visible and not-so-visible ethnic and religious minorities for | 
discrimination. In taking a firmer line on immigration the Government 
must accept a corresponding duty to see that new Canadians are given | 
a fair and friendly opportunity to become a full part of their adopted 
country. 


HATE PROPAGANDA 


One way of doing that is to curb the hate-mongers whose aim is to 
marginalize those who do not fit their restrictive mold. Liberal 
democracies rightly show a strong disinclination to censor individual 
views, however abhorrent, but we also have to ask ourselves where our 
public responsibilities lie. It certainly stretches one’s credulity to believe 
that incitement to violence will automatically be filtered through the 
mature judgement of reasonable citizens and thereby rendered 
harmless to the public interest. The enlargement of individual freedoms 
is, by and large, an excellent thing, but we are nonetheless committed 
to protecting those groups who most need protection. 


Parliament saw fit more than fifteen years ago to afford some 
protection under the Human Rights Act to those who might find 
themselves the target of telephone messages that would expose them tc 
hatred or contempt by reason of their race, religion or any other 
recognized ground of discrimination. That this protection was confined 
to telephonic “hate messages” was more of a jurisdictional quirk than a 
belief that phone lines are the only instruments for inciting hatred. One 
might argue forever whether this measure is too little or too much, but 
we would have to say that in practice it has been helpful both to the 
groups attacked and to the credibility of our human rights endeavours 
generally. 


In 1994 the Commission continued to use its limited powers to monitor 
and in some cases to close down hate lines that repeatedly sought to 
denigrate vulnerable minority groups. Details of our actions are 
presented in Chapter V, but in more general terms it may be said that 
our efforts are having some effect. Much is still made, however, of the 
argument that where hatred exists it does so in the mind of the 
individual and cannot be appropriately penalized by our legal system. 
The spectre of thought control, like that of censorship, thus makes a 
convenient mockery of human rights protection. But it should be made 
perfectly plain that we are not concerned with unholy secrets of the 
heart any more than we are with legitimate debate, however 
controversial, or indeed with political incorrectness. Our objective is to 
deal with incitement to hatred and with poisonous campaigns directed 
to that end. In that context, the prohibition on hate-lines is not a large 
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or intolerable restriction in itself. At the same time, it carries a message 
for all Canadians: a society that does nothing to curb the malicious 
promotion of racism puts more than its minorities at risk. 


THE CANADIAN WAY 


The attitude that there is only one way to be a good Canadian, and that 
is to conform as quickly and quietly as possible to the prevailing mores, 
still has many adherents. That other ways may be “unCanadian” is a 
notion that was shot down by Judge Barbara Reed of the Federal 
Court in July when she upheld a decision by the Royal Canadian 
Mounted Police to allow Sikh members to wear the turban as part of 
their police uniform. Far from compromising the neutrality of the 
force, the RCMP decision was based on an understanding that not to 
allow the turban would, in Justice Reed’s words, discriminate against 
Sikhs “and, in any event, the wearing of the turban would operate as a 
demonstration of an acceptance of the present day multicultural nature 
of Canada.” The point is that the cultural pluralism of Canada is not 
some. opportunistic fad foisted upon Canadians by self-serving 


politicians, it is an inescapable reality that we can either use to our 


advantage or make into a source of divisions; the choice is ours. The 
RCMP has wisely chosen the right course. 


That Canada’s history has not been one of unrelieved and generous 
accommodation of ethnocultural minorities is or should be common 
knowledge. The question of what can be done to atone for some of 
the more flagrantly xenophobic acts of the past was the subject of a 
statement in December by the Secretary of State for Multiculturalism, 
Sheila Finestone. In it she acknowledged that there were several 
instances, not all of them in time of war, when Canada’s practice had 
been “at odds with our shared commitment to human justice.” 
However, the Government felt obliged to reject requests for financial 
redress from communities which had sought it. Instead, it affirmed its 
duty to prevent such wrongs in future by combating racism, prejudice 
and discrimination, and by going ahead with the establishment of a 
Race Relations Foundation which would work towards the elimination 


of racism in Canada. The view that there can never be any true 


reparation for acts of official xenophobia and that monetary 
compensation would be neither feasible nor appropriate was widely 
shared by editorialists and media commentators. However, the decision 
naturally did not sit well with some of the communities concerned. 


The cultural diversity that is now so prominent a part of the Canadian 
reality has unquestionably enriched our country. Pluralism and a strong 
core of common values go hand in hand in the lives of most Canadians. 
But the more variegated our society becomes, the harder we must work 
to ensure that all our ethnic communities feel equally welcome, equally 
included, and equally responsible to the public good and a mutual 
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understanding of Canadian values. The experience of other countries, 
as well as our own, shows that it would be a mistake to assume that 
democratic pluralism and a sense of mutual loyalty will automatically — 
go together. Contemporary Canada in many ways epitomizes the 
compatibility of diversity and shared values, but we cannot afford to | 
take that compatibility for granted. There is an enormous amount of 
work still to be done to convey to all Canadians, as a practical matter, 
that our commitment to human mutuality, without distinction, means 
precisely what it says, and that it serves us well. 


SEX This year the UN Commission on Human Rights formally recognized 
women’s rights as an integral part of human rights. Some may wonder 
why such a specification was needed. The short answer is that it 
recognizes that while in principle all human beings may be “born free 
and equal” they are not all the same when it comes to equality of 
opportunity: the involvement of women and men in economic, social 
and legal structures, for instance, is often substantially different and 
unequal. As a result, it is reasonable that we should examine the 
human rights situation of women from their particular perspective. 


In March Canada welcomed the appointment by the UN Commission 
of a Special Rapporteur on Violence against Women and took some 
pride in its role in bringing about the creation of that position. 
Radhika Coomaraswamy, Director of the International Centre for 
Ethnic Studies in Sri Lanka, was appointed for a three-year period 
and is expected to recommend measures at both the domestic and 
international levels to reduce violence against women. Meanwhile, this 
Commission, along with other Canadian organizations, has been 
involved in preparing for the UN’s Fourth World Conference on 
Women to be held in Beijing in September 1995. As part of those 
preparations, Canada has put together a report on the situation of 
women in this country. Among the broader topics covered are all forms 
of violence and harassment, health issues, the situation of women in 
employment, and the equality of women before the law. They provide ¢ 
useful framework for the following observations. 


VIOLENCE 


The problem of violence against women is not peculiar to any one 
nation. Peace-loving community we may be, but Canada is no 
exception: whatever the debate about the exact figures, a report 
released by Statistics Canada in March makes it clear that many 
Canadian women are subject to violence of every sort. This past year a 
number of Supreme Court decisions also touched on the problem. The 
first case was that of a man whose criminal conviction for sexually 
assaulting his stepdaughter had been overturned by the Nova Scotia 
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Court of Appeal on the basis that a woman must be shown to have 
objected to an assault for the charge to be confirmed. The Supreme 
Court rejected that argument, concluding that the Court of Appeal was 
“in error in holding that a victim is required to offer some minimal 
word or gesture of objection and that lack of resistance must be 
equated with consent.” 


A second Supreme Court decision has had a different if unintended 
impact. In this instance, the accused was charged with sexually 
assaulting a sixty-five-year-old woman who used a wheelchair. His 
defence was that he was so drunk at the time he did not know what he 
was doing. The defence of “automatism” is not new in itself, although 
its successful use has hitherto been very rare. The Court ruled that the 
defendant should be allowed to raise it in evidence and ordered a new 
trial, cautioning however that extreme drunkenness may be a defence 
only if it can be shown that the accused was so intoxicated as to be 
incapable of knowing that he or she was committing a prohibited act. 
The assumption that this line of defence would be used only on the 
rarest of occasions (the experience thus far in other jurisdictions) was 
somewhat shaken by subsequent developments in the lower courts, 
where, rightly or wrongly, similar circumstances were successfully 
presented as a defence. 


Justice Peter Cory, writing for the majority of the Supreme Court in 
the case before it, observed that it was “always open to Parliament to 
fashion a remedy which would make it a crime to commit a prohibited 
act while drunk.” For the minority, Justice John Sopinka also noted 
that the Law Reform Commission had recommended that Parliament 
create a new offence of dangerous intoxication. In November the 
Minister of Justice introduced a discussion paper which outlined 
several possibilities for dealing with the “drunkenness defence”, one of 
which was the creation of a new crime of “criminal intoxication”. He 
later announced that he would make a decision early in the new year 
on how to proceed. 


A different kind of violence, one complicated by cultural overtones, is 


female genital mutilation. In the first instance this constitutes a direct 
affront to a child’s rights to security, but there is no doubt that it also 
violates a female person’s right to equal treatment. It cannot therefore 
escape the interest of this Commission, although it remains in the first 
instance a matter for the Criminal Code. Whatever one’s views on the 
universality of human rights values, this practice cannot be considered 
acceptable, and a vigorous educational program should be a priority for 
the public health authorities. 


The problem of genital mutilation may have other repercussions. In 
May the Immigration and Refugee Review Board was approached by a 
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mother who alleged that, if forced to return to Somalia, her daughter 
would be subjected to the harshest form of genital mutilation. The 
Board concluded that adequate protection against infibulation does not 
exist in that country and granted the mother and her children refugee | 
status on the basis that the procedure constitutes “a form of gender- } 
based persecution”. In making its decision, the Board relied on 
international human rights instruments, including the United Nations 
Convention on the Rights of the Child, that specifically protect childrer 
from acts which are “cruel, inhuman or degrading”. 


HARASSMENT 


Sexual harassment has long been in the public eye, but it was not until | 
1994 that the incidence of this problem was documented in a special 
study by Statistics Canada. Its survey used a broad definition of sexual 
harassment as comprising such acts as pressuring women for dates or 
sex, unwelcome touching and inappropriate comments about women’s 
bodies or sex lives. On that basis, it reported that close to one in four 
Canadian women believed that they had been sexually harassed on the 
job (the most frequent harassers being co-workers and supervisors) 
and that six percent of women in the labour force felt they had been 
harassed in the twelve months preceding the survey. 


Two human rights tribunal decisions this year also helped to clarify 
what kinds of action may constitute harassment. In the case of 
Charlotte Pond v. Canada Post Corporation, Ms. Pond alleged that her 
supervisor used a “pornographic” statue as a basis for making offensive 
comments about her and permitted posters of naked women to be put 
up in the workplace. When she complained to Canada Post authorities 
she was transferred to another postal station, which also had nude 
posters. The Tribunal was asked to consider whether the presence in 
the workplace of objects and posters of a sexual nature could be a form 
of sexual harassment. In its decision last June, it concluded that “to 
tolerate posters of naked women or objects of a sexual nature that 
might lead to offensive comments about women working in a 
male-dominated environment poisons the work environment.” The 
Tribunal also made the point that this kind of material not only causes 
embarrassment to women, it demeans them. 


In the case of Swan v. Canadian Forces, a Tribunal was asked to rule or 
a case of racial harassment, but its findings were also of considerable 
importance to the broader question whether this type of behaviour can 
be mitigated in certain circumstances. One of the central issues was 
whether jokes, slurs and comments are acceptable if the victim (an 
aboriginal man in this instance) does not appear to object to them or 
even participates in the joking. This is also a very real issue for women, 
especially in male-dominated work places where they may feel that by 
objecting to offensive behaviour they risk retaliation or exclusion. An 
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) expert witness gave evidence in the Swan case that individuals may 

) “acquiesce, and participate, in activities that they find objectionable 

| and demeaning because they feel powerless to stop it.” The Forces’ 
witness argued that he did not think that the policy of “zero tolerance” 
towards harassment applied if the alleged victim participated in the 
activity or if there was no intent to harm. The Tribunal rejected this 
argument on the grounds that “zero tolerance should mean exactly 
what it says. There can be no circumstances where proscribed 
behaviour is acceptable and there can be no consent to it.” 


| Three reports on harassment in federal prisons were also released this 
year. All three found that more than half of the female staff had 
experienced some form of harassment. Only a small percentage of 
these incidents were reported, however, because the women concerned 
were worried about their jobs, fearful of making a bad situation worse, 
and inclined to think no action would be taken. Many of the employees 
who did report incidents of harassment were unclear as to what, if any, 
| action had been taken by the person to whom the problem was 
reported. The fact that the Correctional Service commissioned these 
studies is positive, but swift action is now needed to deal with the 
problems identified. 


In December, Treasury Board announced changes to its harassment 

policy as a means of ensuring the prompt and fair resolution of 

complaints. The changes will take place in two stages. The first, to take — 

effect immediately, calls for prompt action to be taken to mediate 

| harassment complaints, for investigations to be conducted by trained 

persons with no supervisory relationship to the parties, and for 

departments not to pay counselling costs for one of the parties without 

paying them for the other. Departments must also provide Treasury 

| Board with an annual report on unresolved complaints. In a second 

stage, the Board will consult departments, unions and other parties on 

| how to streamline the complaints process. In announcing these 
changes, the President of the Treasury Board called harassment of any 
kind “simply unacceptable” and noted that it costs the public and 

| private sector millions of dollars annually in legal fees and loss of 

| productivity. 


WOMEN IN FEDERAL PRISONS 


The number of women sentenced to serve time in federal penitentiaries 
is small, and there is at present only one federal prison for women in 
Canada. In 1990 a Task Force on Federally Sentenced Women 
recommended the closing of the outdated prison for women in 
Kingston and replacing it with five regional facilities. We are pleased to 
report that construction has begun on four of those facilities, but we 
are concerned about the decision of the Correctional Service of Canada 
to permit male employees to work in front-line positions in them. This 
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decision violates the UN rules for the treatment of prisoners that were 
endorsed by Canada in 1980; it also seems to us increase the chances 
for various kinds of discriminatory behaviour. 

Incidents at the Kingston Prison for Women this year drew criticism | 
from a number of quarters. In April, following disturbances, six wome) 
were kept in “administrative segregation” for lengthy periods. In May 
five of these inmates were transferred to the Regional Treatment 
Centre of Kingston Penitentiary, which houses only male prisoners. 
Two of the women appealed this action, and an Ontario Court orderec 
the women returned to the Prison for Women. The Court found that 
“the continued detention of these women inmates in the Kingston 
Penitentiary is unlawful.” The Correctional Service has appealed this 
decision. We must also note that the Correctional Service has been 
criticized in the last two reports of the Correctional Investigator for no 
following its own policy and governing legislation regarding solitary 
confinement. 


HEALTH 


One of the anomalies of our society that is of concern to the 
Commission on equality grounds is that questions that primarily affect 
the health of women are very often decided by predominantly male 
groups or on the basis of male experience. The Medical Research 
Council Advisory Committee on Women’s Health Research Issues has 
pointed to a number of problems for women, both as subjects of 
research and as medical practitioners. It found that only a minority of | 
health researchers are women and that there are few women in key 
positions in influential medical bodies such as the Medical Research 
Council. It also noted that many MRC policies and programs were 
developed with an unconscious assumption that they would be used 
primarily to support male scientists and clinicians, who are more likely 
to be unencumbered by child-rearing or similar responsibilities. The 
Advisory Committee recommended that the Council review its 
current policies and operations, identify those that might lead to sex 
discrimination, and take remedial action. It also recommended that a 
concerted effort be made to recruit women to the Council, its 
committees and senior staff positions. 


Another key finding was that medical problems that affect women 
disproportionately continue to receive scant attention by the Canadian 
research community. Widely reported risks associated with treatments 
or devices specifically designed for female health problems have called 
attention to the potential dangers of inadequate research. Women also 
tend to be under-represented or not represented at all in research into 
medical conditions that affect both sexes. The Advisory Committee 
suggests a national policy to ensure that women are more systematically 
included in clinical trials. It makes the obvious point that women are 
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not just another special interest group; they represent more than half 
the population. Trials and studies that are not focused exclusively on an 
attribute that pertains only to one sex should include both male and 
female subjects. 


THE LEGAL PROFESSION 


There are some obvious similarities between the problems brought to 
light this year by the Advisory Committee on Women’s Health Issues 
and those identified last year by the Task Force on Gender Equality in 
the Legal Profession. All organizations need to be more aware that, 
while women may sometimes still be openly rejected for a job because 
of their sex, the discrimination they now face is more likely to come in 
the form of less obvious but no less pervasive attitudes, practices and 
administrative arrangements that have a negative effect on their 
careers. 


The 1993 Task Force on Gender Equality in the Legal System, headed 
by former Supreme Court Justice Bertha Wilson, did a thorough job 

of identifying barriers to women in the legal system and issued more 
than two hundred recommendations for change. The real test is what 
happens to such recommendations. In 1994 the Canadian Bar 
Association showed a readiness to act by acknowledging inequalities in 
the legal profession and adopting a number of resolutions aimed at 
eliminating them. The Task Force had reported, for example, that law 
firms tended to give their female employees a disproportionate number 
of the less remunerative, challenging and prestigious dossiers. The 
Association therefore called on all firms to ensure a fair allocation of 
work. Other resolutions dealt with the family responsibilities of women 
working in the legal profession: restructured and reduced work options 
should be made available to those with family responsibilities, an 
accommodation that can benefit both male and female lawyers. 


The Task Force also focused on problems faced by female members of 
racial minorities, and described the barriers faced by black women 
trying to enter or advance within the legal profession as a “brick wall” 


or a “steel door” compared to the more familiar glass ceiling faced by 


female lawyers as a group. The Task Force was sufficiently concerned 
to get to the bottom of this issue that it recommended that the 
Canadian Bar Association conduct a full inquiry into racism in the legal 
profession. The CBA has adopted this recommendation and set up an 
inquiry with a mandate to examine not only race issues but the 
“intersection” of race and other grounds of discrimination such as age, 
religion, sexual orientation and disability. 
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WOMEN IN THE CANADIAN FORCES 


Sometimes it takes nothing short of a binding order to remove a 
systemic barrier, and even then it may meet with considerable 
reluctance. This has been the case in the military profession. A tribunal 
order was required before women were fully accepted into combat and © 
combat-related positions in the Canadian Forces, even in principle. 
This Commission was ordered in 1989 to work with the CAF to ensure 
that the role of women in the military proceeded “steadily, regularly 
and consistently toward the goal of complete integration . . . within the 
next ten years.” We are continuing to work with the Forces towards 
that goal, and we have been guided in this effort by the work of the 
Minister’s Advisory Board, which has done much to identify the 
barriers and put forward concrete recommendations for action. Five 
years after the tribunal decision, however, and half way into the period 
envisaged for “complete integration”, we are more than a little 
concerned about the pace of change. A paucity of concrete data on the 
progress being made towards full integration led us to write to the 
Minister of National Defence more than once during the year, pointing 
out that detailed statistical information on the recruitment, deployment | 
and promotion of male and female members into combat and combat- 
related position was indispensable to ensuring compliance with the 
tribunal order. Despite expressions of good will, at the end of the year 
the Commission had still not been provided with adequate material on 
which to base an up-to-date assessment. 


The Advisory Board’s third report, issued rather belatedly in May 1994, 
detailed a number of continuing attitudinal and procedural problems 
that make combat-related duties unduly difficult for women. They 
range from subtle signals from superiors that they are not welcome, to 
patronising assignments and sexist remarks. Such behaviour indicates a 
lack of sustained support for the integration of women into the CAF. 
The Advisory Board also expressed concern that “priorities are not 
established and the resources necessary are not being made available to 
implement the changes required for successful integration.” There 
needs to be more visible progress in the number of women being 
integrated into combat and combat-related positions, and the Advisory 
Board therefore concluded that Commands should formulate 
“objectives and timeframes for the complete integration of women 
from now until 1999.” Given the Board’s findings, and the current lack 
of statistical data, we can only be left wondering just how much 
progress has in fact been made since 1989. 


The Board’s report also praised the Forces for undertaking a 
comprehensive harassment survey but expressed doubts whether 
the “complex nature of sexual harassment cases” was adequately 
understood. It found, for instance, that there was often a rigid 
adherence to the chain-of-command review system, even though 
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complainants manifestly did not trust it. Timely support and counselling 
were often missing as well, and there was an unfortunate emphasis on 
taking action against the accused, or at times even the complainant, 
before an impartial investigation had been completed. A number of 
recommendations were put forward for dealing with this problem, 
among them development of a Command- or Forces-wide harassment 
and discrimination training program to be delivered by professionals. 
We must report that substantial progress on this front is agonizingly 
slow. 


LEGISLATION 


Another impediment to equality is legislation which, although passed 
with the best of intentions, is later found to have a disproportionate 
and adverse effect on women. One example is in the area of part-time 
employment. The Commission has long been concerned about the 
exclusion of part-time workers from the Public Service Superannuation 
Plan, an exclusion that clearly has a disproportionate impact on women 
since they make up roughly seventy percent of part-time workers. We 

| wrote to the President of the Treasury Board as far back as 1990 
requesting that the Act be changed to make the employment 
conditions for part-time workers comparable to those of full-time 
workers. This change finally came into effect this year, and the Public 
Service Superannuation Act now applies to part-time as well as full- 
time employees. 7 


The Superannuation Acts governing the Federal Public Service, the 
RCMP, the Canadian Forces and Members of Parliament also created 
unintended hardships for some women in that they did not allow for 
the division of pension benefits upon divorce. This was particularly 

| problematical for wives of military or RCMP personnel, many of whom 
| left their own jobs to move from posting to posting with their husbands. 
If the marriage then broke down, the wife might not only be left in a 
financially difficult situation but often had little or no pensionable time 
of her own and few marketable job skills. In December 1990 we wrote 

| to the Secretary of the Treasury Board to raise the need for pension 

| credit splitting upon divorce, and last September the Pension Benefits 
Division Act came into force. In essence, it permits the division 
between a federal employee and his or her spouse of pension benefits 
accrued during the marriage or common-law union. The change will be 
of particular benefit to women who have accumulated few or no 
pension credits of their own, but it will also benefit both spouses by 
providing greater flexibility in divorce settlements. 


SEXUAL ORIENTATION 


| Regrettable as it may seem, Canadian society is still not able to deal 
with issues involving sexual orientation in dispassionate terms. This 
| again became evident when the Minister of Justice appeared before the 
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Parliamentary Standing Committee on Justice and Legal Affairs to 
consider Bill C-41, a Bill to amend the Criminal Code so that the 
question of motivation may be more explicitly taken into account in 
sentencing when crimes are based on the race, nationality, religion, sex, 


age, disability or sexual orientation of the victim. | 


Despite considerable evidence that homosexuals are in fact targets of 
hate crimes, inclusion of the words ‘sexual orientation’ in federal 
legislation has been vigorously resisted, at least by a few rather vocal 
opponents. Whatever technical arguments there may be over special 
sentencing provisions, legislation that is intended to discourage violent | 
and discriminatory acts against identifiable groups should, in our view, 
command the adherence of all Canadians. Refusal to support 
legislation that would at the very least show our condemnation of those 
who harm their fellow citizens solely because of their membership in a. 
particular group is tantamount to condoning discrimination and totally 
at odds with the Canadian Charter and the Human Rights Act. 


In his appearance before the Standing Committee, the Minister of 
Justice commented on concerns that including the words ‘sexual 
orientation’ in this context would have a negative effect on family 
values. “To say that including sexual orientation in Bill C-41 is 
encouraging a lifestyle”, he said, “is like saying that because we have 
included religion we are encouraging people to become Catholic.” 
Sexual orientation already appears as a proscribed ground of 
discrimination in human rights legislation in eight jurisdictions in 
Canada and it is only a matter of time until it is formally included in 
the Canadian Human Rights Act. Discrimination on this basis has also 
been recognized by the courts as prohibited under the equality 
provisions of the Charter of Rights. 


Not to labour the point, legislation providing explicit statutory 
guarantees of non-discrimination based on sexual orientation now 
exists in many countries with which Canada likes to compare itself, 
including Australia, Denmark, France, the Netherlands and New 
Zealand. The European Community also passed resolutions earlier this 
year calling for an end to discrimination based on sexual orientation in 
all member states. Furthermore, the United Nations Human Rights 
Committee has expressed the view that the reference to ‘sex’ in the 
anti-discrimination provisions of the International Covenant on Civil 
and Political Rights is to be taken as including sexual orientation. 


The Government was to have introduced amendments to the Canadian 
Human Rights Act that would, inter alia, have added sexual orientation 
to the prohibited grounds of discrimination, and this Commission has 
been accepting complaints based on sexual orientation since the Haig 
and Birch decision of August 1992. To put the matter in unambiguous 
terms, any objective examination of this issue would have to recognize 
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that prejudices against homosexuality are not uncommon in Canadian 
society and that some of them lead to acts of discrimination that are 
directly contrary to Canada’s international and domestic commitments 
in human rights. To fail to do everything possible to prevent such 
actions can only be seen as a fundamental abdication of our human 
rights responsibilities. 


Same-Sex Benefits 


This year the Commission referred several complaints to human rights 
tribunals alleging discrimination on the basis of sexual orientation 
where the provision of benefits is at issue. In November we also 
intervened in the case of James Egan and John Nesbit before the 
Supreme Court of Canada. Messrs Egan and Nesbit have challenged a 
provision of the Old Age Security Act that restricts to persons of the 
opposite sex an allowance given to low-income couples when one 
partner reaches sixty-five. The Commission has argued that the denial 
of this allowance to Mr. Nesbit constitutes discrimination on the basis 
of sexual orientation. 


During the year we also looked into complaints filed by a Member of 
Parliament against various organizations, including the House of 
Commons, the Senate and federal unions. They alleged discrimination 
on the basis of sexual orientation in that the various benefits concerned 
were restricted to married or common-law couples. These cases were 
subsequently referred to conciliation. | 


Last year we reported that the Federal Government had appealed 

a Public Service Staff Relations Board decision in favour of 

David Lorenzen. Mr. Lorenzen had challenged his employer’s refusal 
of family-related leave to allow him to tend to his ailing same-sex 
partner, and bereavement leave when his partner’s father died. The 
Government announced earlier this year that it had discontinued its 
appeal of the PSSRB decision as the whole issue of same-sex benefits 
was under study. Meanwhile, the Canadian Union of Public Employees 
is challenging in the Ontario Court a provision of the Income Tax Act 
that restricts the definition of ‘spouse’ to members of the opposite sex. 


In March, the Chief Commissioner wrote to the Ministers of Justice, 
Finance and National Revenue requesting the restructuring of tax 
advantages for pension and employee benefit plans under the Income 
Tax Act in a non-discriminatory manner so that they would be equally 
available to same-sex partners. The replies indicated that the issue is 
under review, and we await a clear determination of the matter. While 
the Government studies the issue, a Private Member’s Bill was tabled 
in November that aims to change some forty federal laws to ensure that 
same-sex partners are entitled to the same benefits as other couples 
recognized by law. 
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Elsewhere in the governmental maze, there has been some movement | 
towards eliminating discrimination against same-sex partners. We | 
reported last year that complaints had been filed by individuals who 
were denied the right to sponsor their same-sex partners as immigrants | 
to this country. The majority of these complaints have now been | 
resolved through sponsorship requests being accepted on humanitarian 
and compassionate grounds. The Department of Citizenship and 
Immigration has sent a directive to Canadian missions abroad 
instructing officers to consider applications for same-sex sponsorship 
on their merits, and, where there is evidence that a stable relationship — 
exists, to issue a visa on humanitarian and compassionate grounds. 
Although this achieves the immediate goal of allowing the 
complainants to sponsor their partners, the fundamental legal problem 
remains a matter of concern to the Commission. - 


It is curious to note that while the authorities at the federal level 
continue to procrastinate, same-sex benefits are increasingly recognizec 
elsewhere. The list of major private institutions offering such 
arrangements continues to grow and now includes such firms as 

B.C. Tel, the Hudson Bay Company, Northern Telecom, Southam 
Publishing, Shell Canada, Levi Strauss, the Toronto Sun Publishing 
Corporation and Dow Chemical. We were pleased to note, at the end 
of the year, that the Toronto Dominion Bank had included its thirty 
thousand employees, and we trust the other major banks will not be far 
behind. Canada Post also entered into a tentative agreement with the 
Canadian Union of Postal Workers that would provide same-sex 
benefits for its fifty-two thousand members. 


All this should deliver a simple message: institutions of the sort we 
have listed above are not wild-eyed reformers and they are not 
interested in endorsing certain life-styles or debating the meaning of 
the word ‘spouse’. They are changing their practices to bring them into 
line with the intent of the Charter, provincial law and a growing body 
of jurisprudence. They will unquestionably be joined by others, and we 
see no earthly reason why the federal authorities should stand still 
while they are passed by. 


AGE All Canadians are potential victims of age discrimination at one time 01 
another, but older members of society are particularly at risk because 
of stereotypes that prevail about their needs and abilities. Myths about 
competence, commitment and ability to learn are hard to shake; but we 
should have learned by now to nuance our views about the aging 
process. One of the commonest misconceptions is that older workers 
are rigid, overly cautious and closed to new ideas. Not so, according to 
those who have gone to the trouble to measure such things: rigidity 1s 
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generally a function of personality, not of age. And what about the 
contention that older workers are more susceptible to work-related 
injuries? An analysis of Statistics Canada work injury data found no 
difference in the percentage of older versus young workers who 
suffered work-related injuries. Nor is there any evidence to support 
the argument that older employees are either less adaptable or less 
motivated than younger workers. In short, it would appear that, where 
work is concerned, both mind and body generally cope quite 
adequately with the passing of the years. 


GREY AREAS 


Myths about the age curve may seem relatively harmless at first sight, 
but they can and do result in discriminatory treatment that is often 
deeply injurious to older workers: opportunities for on-the-job skill 
training may dwindle with age, earnings may decline, and promotions 
may become few or non-existent. As a representative of the Seniors 
Directorate at the Department of Health told a recent symposium, 
discrimination against older workers can become “an institutionalized 
labour force management strategy, especially in difficult economic 
times.” The irony is that ten to twenty years from now we could find 
ourselves struggling to keep older workers in the labour force as the 
baby-boom generation ages and the strain on pension plans becomes 
even more apparent. Instead of waiting for a situation in which older 
workers must be induced to stay in the job market, we could do 
ourselves a favour right now by eliminating discriminatory practices 
which put talented employees prematurely out to pasture. 


Canada is not alone in this predicament. As part of the European Year 
of Older People in 1993, a study was conducted of eleven European 
Union countries which reached similar conclusions: job discrimination 
against older workers exists in various forms in all those countries; 
increasing numbers of workers aged over fifty-five, or even fifty, are 
obliged or persuaded to leave their jobs early for age-related reasons; 
and once they are out of work, older workers find it all but impossible 
to re-enter the labour market. Here again, negative assumptions about 


their productivity, adaptability and motivation were widespread. One of 


the recommendations of the EU report was that all member states 
should outlaw mandatory retirement. This has already occurred in 
France, where employment contracts containing mandatory retirement 
clauses are prohibited by law. 


MANDATORY RETIREMENT 


In light of these changing realities, the persistence in Canada of 
regimes that oblige workers to retire at a predetermined age regardless 
of their abilities is more than puzzling. Back in 1988 a Parliamentary 
Committee on Human Rights aptly described mandatory retirement 
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as a form of “institutionalized age discrimination”. The Federal | 
Government has wisely removed compulsory retirement requirements | 
for public servants, but despite repeated requests has not amended the ~ 
Canadian Human Rights Act to ensure that no employee within federal 
jurisdiction is forced to retire at a set age. | 


In 1994 the Commission was again involved in a number of mandatory — 
retirement cases before the courts. Martin et al. v. Department of 
National Defence and the Canadian Armed Forces dealt with 
complaints of age discrimination filed by ten members of the Forces 
who were obliged to retire because they had reached the retirement 
ages prescribed for their particular ranks. In 1992 a Human Rights 
Tribunal ruled that the CAF had failed to demonstrate that compulsory 
retirement ages constituted a legitimate occupational requirement, 
and in January of this year the Federal Court upheld the Tribunal’s 
decision. The Armed Forces and the Department of National Defence — 
have now taken the matter to the Court of Appeal. 


Meanwhile, the Supreme Court has agreed to hear two other 
mandatory retirement cases. Albert Large was forced to retire from the 
Stratford Police Force at age sixty, but an Ontario Board of Inquiry 
found that the evidence did not support the respondent’s argument 

that retirement at that age was a genuine occupational requirement. 
Appeals were dismissed by the Ontario Court in 1992 and by the 

Court of Appeal in 1993. 


The Supreme Court is also scheduled to hear the case of Bell and 
Cooper v. Canadian Airlines. The two complainants were required 

to leave their positions as airline pilots at sixty years of age. This 
Commission decided in 1991 not to bring their case before a tribunal, 
one of our reasons being that these cases did not appear to be the most 
suitable basis for launching a Charter challenge to the exception in the 
Act that permits people to be forced out of their job at “the normal age 
of retirement”. Another consideration was that the Supreme Court had 
recognized the legality of similar provisions in the Ontario Human 
Rights Code and thus implicitly limited the scope of a legal challenge to 
the federal statute. The complainants appealed our decision, but in a 
ruling handed down this year the Federal Court agreed that we had no 
choice but to decide as we did. Messrs Bell and Cooper have therefore 
appealed to the Supreme Court to determine whether the Canadian 
Human Rights Commission and the Human Rights Tribunal have 
jurisdiction to rule on the compatibility with the Charter of provisions 
contained in the law under which they operate. 


RIGHTS OF THE CHILD 


In 1991, Canada ratified the Convention on the Rights of the Child, 
which sets out certain standards for the treatment of society’s youngest 
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and most vulnerable members. Last June Canada submitted its first 
report to the United Nations on progress in implementing the 
Convention. While stressing that for many children this country is a 
wonderful place in which to grow up, the report also spoke of a 
“greater need to ensure the full realization of Convention rights for 
poor children and Aboriginal children.” It also acknowledged that there 
are other groups of children in Canada who may not always enjoy their 
Convention rights as a practical matter. 


There is little doubt that prolonged poverty may seriously affect a 
child’s ability to compete educationally and in later life, and for that 
reason alone we should be concerned to mitigate its discriminatory 
effects. All the more so in the case of children who are not only 
relatively poorer than their fellows but absolutely deprived of some of 
the most basic means to survive, learn and lead fulfilling lives. The 
larger question is what role government or society generally should 
have in ensuring that all our children are given a reasonable chance. 


Each year a number of studies look at the impact of poverty on 
children. In 1994 the Canadian Institute of Child Health released 
another report on the health of our children. It confirms what common 
sense would suggest: the poorer the child the greater the risk of early 
death, hospitalization or long-term disability, not to mention difficulties 
at school, mental health problems and anti-social behaviour. In its 
recent discussion paper, Improving Social Security in Canada, the 
Federal Government also makes the point that, “although there are 
different measures of poverty, one common estimate is that as many as 
one in five Canadian children are growing up poor in a nation which 
boasts one of the highest standards of living in the world.” But while 
the importance of investing in children who are in need is widely 
recognized concrete measures to make child development in Canada 
more equitable are still lacking. 


One of the ways the Government proposes to deal with this problem is 
by promoting affordable child care. In many families, two incomes are 
necessary to maintain an adequate standard of living. For this among 
other reasons, there has been a significant increase in the labour-force 
participation of women, and this in turn means a growing number of 
children in need of child care. In 1993, there were over two million 
youngsters under the age of thirteen both of whose parents were 
working or studying more than twenty hours a week. Close to one 
million were under six years of age. Sole-support parents run an even 
greater risk of finding themselves below the low-income cut-off, and for 
them affordable child care is indispensable if they hope to participate in 
employment or training. 
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As part of the process for reforming social services, the Government 
has also put out a discussion paper on child care and development. 
Unfortunately, it is stronger on problem identification than problem 
solving: child care services for aboriginal families are described as a 
priority, for instance, but specific proposals to meet this need are | 
missing; and child care for children with disabilities is said to be in shor 
supply, but there are no concrete recommendations for rectifying the 
shortage. The problem of child poverty is not standing still and is | 
unlikely to diminish on its own. If Canada’s signature on the Rights of» 
the Child Convention is to be meaningful, a much more systematic 
approach is called for. 


CHILD SUPPORT 


The adequacy of child support to a custodial parent was at issue this 
year in a case heard by the Supreme Court of Canada. In an October 
decision in Willick v. Willick, Madame Justice L Heureux-Dubé pointec 
out that courts consistently underestimate the true cost of raising 
children and consequently make “inadequate” orders for child support. 
The Court recommended that the realistic needs of children should be 
kept in the forefront of any examination of how much child support is © 
needed, and cited figures to show that single-parent families represent 
a disproportionate number of those which fall below the official low- 
income cut-offs. According to figures presented to the Court in this 
case, the former wife’s monthly expenses considerably exceeded her 
income, whereas her former husband’s net income had increased 
substantially from the time of the settlement agreement. The Court 
therefore held that support payments should be based on what the 
child would have had if the parents had stayed together and the family 
income had increased. Payments for the two children were almost 
doubled as a result. 


Child support was also at the centre of the Thibaudeau case, which 
received considerable attention in the press. The question at issue was 
whether the custodial parents should be required to include child 
support payments as income for tax purposes. The Federal Court of 
Appeal ruled that they should not. The decision was appealed by the 
Government, but at the time of writing the Supreme Court has not yet 
rendered its decision. Further information regarding this case may be 
found below at page 82. 


In November the Minister of Justice announced plans to introduce a 
national system for enforcing court-ordered child support payments. It 
is estimated that this would save a billion and a half dollars in social 
assistance each year. But the most important benefit is that it would 
ensure that the single parent and children involved do not suffer 
because the other parent does not meet his or her obligations. We hope 
the Government will move quickly to implement these changes. A 
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Federal/Provincial/Territorial Family Law Committee has also been 
examining the problem of child support for several years, and in May 

a Task Force on Child Support composed of three Members of 
Parliament was asked to consult Canadians and advise the Government 
on ways to improve the system for supporting children after family 
breakdown. The Government plans to reform the system based on the 
group’s findings and the work of the Tripartite Family Law Committee. 
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IV EQUITY AT WORK | 


When human rights legislation was first implemented, it focused on 
instances of individual discrimination that cried out for remedy: denial, 
of seating in a restaurant because of someone’s race or refusal to 
consider job applications from women. More recently, however, there — 
has been a growing realization that many inequalities in the world of 
work do not result from deliberate acts of discrimination, but from 
ingrained and not necessarily conscious biases in the way different 
groups are treated. This has led to a more systematic development of 
employment and pay equity legislation and programs. 


| 


| 


Opinions may differ about the extent to which discriminatory 
tendencies have distorted the job market, but the evidence clearly 
shows that employment opportunities are not evenly distributed among 
the various groups in our society. The purpose of employment equity 
legislation is to help ensure that the treatment of individuals in the 
labour market genuinely takes account of their qualifications, ability 
and performance, and does not prejudge these factors on the basis of 
race, colour, ethnic origin, sex or disability. 


These laws also recognize that broad, pervasive patterns of inequality 
cannot be dealt with solely through case-by-case responses to 
complaints, which may simply frustrate all sides to a dispute without 
getting to the root of the problem. A more constructive solution lies in 
taking a fresh look at who gets hired, promoted or terminated — or 
how much employees get paid in relation to the work they do — and 
trying to correct whatever inequities we may find. Of course, this 
process will not always work to perfection, but it is still the best way we 
have for identifying factors that have made the workplace seem 
inhospitable to certain groups. 


In principle, employment equity and pay equity programs should 
provide the foundations for a labour market that is both fairer and 
more productive. Their implementation, however, depends on public 
good will and the leadership of governments, public and private sector 
employers and labour organizations. Although the vast majority of 
Canadians would probably agree that equality of opportunity is a 
cornerstone of our democracy, some would still severely limit its 
application through governmental intervention. To them we must say 
that if concerted action to deal with broad patterns of under- 
representation and undervaluing is not undertaken, we may find 
ourselves endorsing righteous platitudes from the speaker’s rostrum, 
while tolerating profound inequities in the workplace, where equality 
really counts. 
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MPLOYMENT october 1994 marked the tenth anniversary of the Royal Commission 
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report Equality in Employment. This landmark document laid the 
groundwork for federal employment equity legislation and programs. It 
argued that decisive action was necessary to remove obstacles to true 
equality of opportunity faced by women, aboriginal peoples, members 
of visible minorities and persons with disabilities. These obstacles being 
clearly beyond the power of those groups themselves to overcome, 
society as a whole had a responsibility to confront them. “It is both 
intolerable and insensitive”, Judge Abella concluded, “if we simply 
wait and hope the barriers will disappear with time. Equality in 
employment will not happen unless we make it happen.” 


Much has taken place since then: passage of the Employment Equity 
Act by the Federal Parliament in 1986; seven years of employment 
equity reporting by organizations falling under that legislation; 
recommendations from a Parliamentary Review Committee on ways 
of improving it; a range of joint review agreements and complaint 
settlements with some of the country’s largest employers; and, most 
recently, the tabling of new Employment Equity legislation in 
Parliament. In this anniversary year, it seems appropriate to ask 
whether a decade of developments has answered the question whether 
Canada is indeed equalizing opportunities for those who have been 
historically disadvantaged in the job market. 


VARIED FORTUNES 


There is no question that some headway has been made: arrangements 
to accommodate special needs, greater respect for diversity, and more 
contact with the various target communities, all have begun to be 
accepted by employers as normal human resources practices. Even 
some large organizations that once questioned the need for 
employment equity programs have recognized that it is more than a 
legislated requirement or the right thing to do, it is a way of operating 
that can also offer sound business benefits. And members of designated 
groups who once despaired of getting a fair share of the jobs for which 
they were qualified now have more reason for hope. 


One important sign of progress in 1994 was a report put out by the 
Canadian Bankers Association entitled Banking on Employment 
Equity, which describes initiatives by the country’s six largest chartered 
banks to advance equality of opportunity and lists some of the lessons 
the banks have learned along the way. The commitment to employment 
equity, the CBA writes, must first be demonstrated at the highest levels 
of the organization, and managers must be accountable for building 
equity into their business practices. In addition, the corporate culture 
must learn to value differences and establish partnerships with 
communities that have been overlooked or sidelined in the past. The 
report acknowledges that the banks still have a considerable way to go 
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before these aims are met, but it resoundingly confirms the industry’s 

commitment to getting there. This is one of the most tangible pieces of 
evidence that employment equity is no legislative pipedream. When the 
country’s most powerful financial institutions make it a corporate | 
objective, all Canadians, and other employers in particular, should take | 
notice. | 


Meanwhile, the completion of more voluntary reviews with the 
Commission, following those with the six large banks, and the signing 
of complaint settlements with several major employers provided other 
encouraging signs that the pace of change is picking up. But there is 
seldom any progress without a measure of backlash, and occasionally 
the tone of the opposition to employment equity seems more than a 
little shrill. While some criticisms of the program doubtless have a basis 
in fact, others are rooted in groundless fears or misunderstandings. The) 
most common caricature is one of reverse discrimination that visits the 
sins of yesterday’s white, able-bodied fathers on today’s generation. 
There are, of course, insecurities enough to go round in the job market; 
we are living through a period when few are confident that their 
economic future is assured, and any perception by previously secure 
groups that they may be excluded from employment is bound to 
provoke a strong reaction. The flaw in this picture, however, is that the 
perception is unfounded. 


Aside from the fact that the term ‘reverse discrimination’ implicitly 
admits a pattern of past discrimination, one must question how far the 
pattern is really being reversed. Recent figures suggest not far. In 1993, 
able-bodied white males, who represent forty-five percent of the 
general labour force, received fifty-five percent of hires into permanent 
full-time positions with employers coming under the Employment 
Equity Act. Far from falling behind, able-bodied white males appear to 
be getting more than a proportionate share of hiring; such data hardly 
convey a convincing portrait of reverse discrimination. 


Another objection to the employment equity approach has been its 
focus on specific groups. After all, a fundamental premise of the 
democratic market economy is that everyone should be assessed on the 
basis of their abilities, without regard to irrelevant factors like skin 
colour or sex. Supporters of employment equity could not agree more, 
but it is manifestly the case that women, aboriginal peoples, racial 
minorities and people with disabilities have traditionally been 
downgraded in the hiring process; the object is to level the playing field 
for the future. 


In searching for an explanation of the prevailing under-representation 
of certain groups, we can dispense with the idea that they are 
inherently less capable than those who are traditionally well 
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represented. We can also assume that, in most situations, a deliberate 
intent to discriminate has not been a major factor in holding back 
members of disadvantaged groups. What we are left with is an 
understanding that our long-standing habit of preferring people who 
somehow resemble ourselves inevitably has an adverse effect on those 
who fail to pass that test. The majority of Canadians would no doubt 
agree that our objective is to have people judged solely on their merits, 
but to make that happen in our society as it is structured today a 
special effort is required. 


A CLOSER LOOK 


Employment equity now seems headed in the right direction, but the 
picture for each group is considerably more varied. Remedial efforts 
have worked more effectively for some than for others, and more 
effectively in certain parts of the economy than elsewhere. Generally 
speaking, aboriginal people and persons with disabilities have had the 
most difficulty overcoming job barriers. And in recent years the public 
sector has made less progress than the private sector when it comes to 
the employment of visible minorities. Under the Employment Equity 
Act, annual reports on the representation, hiring, promotion, and 
termination of designated group members have been submitted since 
1988 by nearly three hundred and fifty private sector companies 
employing roughly 580,000 Canadians. Similar statistics are prepared 
each year by the Treasury Board Secretariat for the Federal Public 
Service, which employs some 230,000. Taken altogether, employers 
under federal legislation cover approximately six percent of the total 
Canadian workforce. 


Now that amendments to the Employment Equity Act have been 
introduced, it is a good time to evaluate the progress which has been 
made during the seven years that employers have filed annual 
employment equity reports. And since the amendments would include 
the Public Service within a unified regime, a review of the success of 
employment equity in that sector is also in order. 


Although Canada has suffered a recession in recent years, there have 
nevertheless been numerous opportunities to give women, aboriginal 
peoples, persons with disabilities and visible minorities a fair share of 
the hiring that was going on. Recruitment did not come to a halt even 
in those economically difficult times: from 1987 to 1993, for example, 
more than half a million people joined the workforce covered by the 
Employment Equity Act. 


Women 


The representation of women under the Act is now broadly in line with 
the 45.9 percent availability reported in the 1991 Census. However, 
their 1993 representation varied significantly by industrial sector, from 
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a low of twenty-one percent in transportation to a high of seventy-six 
percent in banking. Part-time employment, which often offers less 
security than full-time work, continued to affect women rather more 
than men. Women also remained concentrated in clerical work, 
although less so than in 1987. In 1993, about sixty-five percent of all | 
women were in clerical positions, down from seventy percent in 1987. | 
More women appear to be moving into other positions, but the figures | 
are also partly explained by less hiring for clerical positions as well. | 
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It is encouraging to note that women have improved their 
representation in management. In middle management it increased 
from 33.2 percent in 1987 to 43.6 percent in 1993; and their share of 
upper management jobs more than doubled to roughly eleven percent, 
This is still less than half the availability estimate, however. Nor has 
progress taken place to the same extent in all industrial sectors: women | 
were still under-represented in non-traditional occupations, although 
their share of those jobs had increased. The wage gap between men 

and women in full-time jobs under the Employment Equity Act had 
also narrowed by almost four percentage points since 1987. That said, 
-in 1993 women received only seventy-five percent of the mean salary of 
men, a rate some three percentage points better than the average for 
women in the total Canadian workforce (seventy-two percent) but still 
unacceptably low. Moreover, there were considerable variations by 
industrial sector: from eighty-three percent in communications to fifty- 
nine percent in banking. 


Women have made progress in the Federal Public Service as well. Their 
representation went from 42.3 percent in 1987 to 47.0 percent in March 
1994. Whereas in 1987 about sixty-one percent of all women worked in 
the Administrative Support category, by 1994 this figure had declined 
to about half the total. This follows to some extent from the loss of 
about four thousand clerical jobs over that period. Meanwhile, women 
increased their representation in the faster growing categories, 
Administrative and Foreign Service, and Scientific and Professional. 
As their share of jobs in these two feeder groups grows, one may 
reasonably expect women to hold more executive positions in the 
future. Progress in that regard has been encouraging, and their 1987 
representation of 10.6 percent has almost doubled in the last seven 
years. It must also be noted that more women than men are employed 
in term positions — sixteen compared to eight percent — thus making 
them more vulnerable to workforce reductions. In 1994, women in 

the Public Service received seventy-seven percent of the average salary 
of men, a bit more than their counterparts under the Employment 
Equity Act. 


Aboriginal Peoples 


The Act has done little to improve the position of aboriginal peoples in 
the federally regulated sector. Their representation was 0.7 percent in 
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1987 and has remained at 1.0 percent since 1991, well below the 

3.0 percent availability estimate of the 1991 Census. What is more, 
they were under-represented in all geographical regions, including 
those like Manitoba, Saskatchewan and Alberta with large aboriginal 
populations. Essentially, aboriginal peoples faced two barriers: an 
unduly low share of hiring and disproportionately high termination 
rates. Although their share of hires increased over the seven year 
period, from 0.5 to 1.9 percent, at the end of the day it remained well 
below expected levels in every industrial sector. 


Although some gains were made in most occupational groups, they 
have failed to match availability rates in any group. Almost two-thirds 
of native people were concentrated in clerical, semi-skilled or manual 
work, compared to about half of non-native employees. Native women 
also tended to be more concentrated in clerical work than other 
women: in 1993 more than seventy percent held clerical jobs. In all 
other occupations they were severely under-represented. It therefore 
comes as no surprise that aboriginal men and women were 
disadvantaged with regard to salaries as well: in 1993, aboriginal men 
who worked full-time received only eighty-six percent of the average 
salary of all men, while native women received only eighty-eight 
percent of the average salary for all women covered by the Act. 


At two percent, aboriginal representation in the Federal Public Service 
has been stagnant since 1991. High representation in the Department 
of Indian Affairs and Northern Development continues to inflate 
overall representation; without this department the native share of jobs 
drops to 1.8 percent. Their share of hiring has also dropped since 1991, 
when it was 3.7 percent, to a meagre 2.0 percent in 1994. This is even 
more disturbing since their termination rates remain disproportionately 
high. This cannot be explained by the restriction on hiring implemented 
in July 1993 since hires continue, albeit at much lower levels. 
Aboriginal peoples in the Public Service received about ninety percent 
of the average salary of all employees. 


Visible Minorities 

The representation of visible minorities in the Employment Equity Act 
workforce increased from 5.0 percent in 1987 to 8.1 percent in 1993, 
close to the 9.1 percent availability estimate. Their high representation 
in banking, 13.4 percent, is largely responsible. In the other three 
sectors and in many parts of Canada, including regions with substantial 
visible minority communities, they remained considerably under- 
represented. However, their share of hires has been relatively high and 
their termination rates low. A strong presence in banking was also 
reflected in the fact that more than half their total number worked in 
clerical jobs, compared to thirty-nine percent of all workers covered 
by the Act. Over the years visible minorities have made slow but 
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continuing progress in all occupational groups, including management, | 
In 1993 visible minority men who worked full-time received ninety- 
three percent of the average salary of men, which compared | 
unfavourably with the 1987 figure of ninety-eight percent. Visible 
minority women, on the other hand, received ninety-seven percent of 
the average salary of all women or slightly more than in 1987. 


The progress made by visible minorities in the Public Service is less 
encouraging. In seven years, their representation has only increased 
from 2.7 percent to 3.8 percent. Although their share of hires had been’ 
increasing steadily, it dropped considerably from 5.2 percent in 1993 

to 2.7 percent in March 1994. Their presence in the Scientific and 
Professional ranks increased from 6.7 percent in 1987 to 8.3 percent in 
March 1994; one-quarter of all visible minorities in the Public Service 
are in this category, compared to eleven percent of all public servants. | 
It is therefore hard to explain why they have not made greater inroads | 
in the Executive category: their share of these jobs, which was only 
2.4 percent in 1993, had actually decreased slightly by March 1994. 
Visible minorities received somewhat higher average salaries than 
those for all public servants, which probably reflects their concentratiot 
in the Scientific and Professional category. | 


Persons with Disabilities 


We regret to have to report that the Employment Equity Act has done 
little to improve the employment situation of people with disabilities. 
Although their representation in the workforce subject to the Act 
improved from 1.6 percent in 1987 to 2.6 percent in 1993, it remained 
well below the 6.5 percent availability estimate. Their presence varied 
from a low of 1.8 percent in transportation to a high of 3.9 percent in 
banking, a figure that is probably inflated by the fact that some banks 
used broader definitions of disability than those set out in the 
regulations. 


About two-thirds of all employees with disabilities were concentrated 
in middle management and clerical work, compared to slightly over 
half of the total workforce under the Act. This reflects their higher 
presence in banking than in other sectors. Part-time employment 
increased for persons with disabilities, from about seven percent in 
1987 to thirteen percent in 1994, but it was nevertheless lower than tha 
of all other employees throughout the seven year period. In 1993 their 
share of hires was only 1.7 percent, which, although about three times 
their 1987 share, was far too low to improve their situation. Average 
salaries for men with disabilities were not much different from those 
for other men under the Act; women with disabilities earned about 
ninety-five percent of the average salary of women. 
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For people with disabilities employment opportunities in the Federal 
Public Service are few and far between. After a slow increase in their 
representation, from 2.6 percent in 1987 to 3.1 percent in 1993, it 
declined to 2.9 percent in March 1994 and has fallen in most 
occupational categories. Their share of hires, which has been 
consistently too low, has suffered a further drop since 1992: from 

2.5 percent it is now a scant 1.7 percent. People with disabilities, male 
and female, received about ninety-five percent of the average salary for 
all employees. 


TAKING THE LEAD 


One factor that has done more than most to move employment equity 
ahead in the private sector has been the growing willingness of 
management to take their obligations seriously. Four major complaint 
settlements were reached during the year, including a precedent-setting 
agreement between the Bank of Montreal and the Disabled Persons for 
Employment Equity organization. This not only sets hiring goals for 
persons with disabilities, it also provides for a centrally administered 
fund to support the accommodation of disabled employees with special 
needs, the publication of an accommodation policy, and the 
establishment of a dispute-resolution mechanism. 


The other settlements are related to the employment of aboriginal 
people. Two resulted from complaints filed by the Assembly of 
Manitoba Chiefs against the Canadian Broadcasting Corporation and 
Canada Post; the third involved Canada Post and an individual 
complainant. Under the terms of each of these settlements, the 
employers have agreed to set goals and timetables for increasing the 
representation of aboriginal employees in their workforces, to consult 
with representatives of native communities, to undertake a series of 
training initiatives, and to make special efforts to contact target 
communities. 


Voluntary review agreements were signed in 1994 with three major 
employers: Bell Canada, CN Rail and VIA Rail. All told, fourteen 
organizations (representing 270,000 employees) have entered into such 
agreements since the joint review program was launched. Many of 
them have been concluded in the most recent period, following a slow 
patch in the early years. The basic features of these agreements are 
specific goals for improving the representation of target groups in the 
workplace and an action plan for removing barriers to fair hiring and 
promotion. Typically, the plan then lists such measures as: 


* recruitment activities aimed at reaching qualified individuals 
from designated groups; 


* consultation with organizations representing them; 
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* removal of job requirements that are unnecessary or that create 
unwarranted impediments to potential applicants from 
designated groups; 


* the accommodation of special needs; 


- training to promote greater respect for diversity throughout the 
institution; and 


* regular reports to the Commission on the progress achieved. 


The standard reporting period lasts three years. In the course of 1994, 
the reporting periods for Marine Atlantic and the Royal Bank ended. 
Both employers deserve full credit for their efforts, and for setting an 
example for other employers. 


Over the years, we have tried with some success to streamline our 
approach to joint reviews as employers have gained knowledge about 
how to implement employment equity. In 1994 the Commission 
developed an audit model for future reviews that will be well-suited to - 
the regime foreseen under the revised legislation. It is our view that 
audits can be an effective, and we hope non-confrontational, means of 
promoting equal opportunity and respect for the law, without intrusion 
into matters best left to management and employees. 


FALLING BEHIND 


While some employers have been setting an example, others who might 
have been expected to do so have been falling behind. In the private 
sector, several employers, such as Air Canada, Canadian Airlines 
International, CP Rail, CP Express, and Greyhound, have simply been 
unwilling to accept the proposition that their own employment equity 
data can at least provide reasonable grounds for initiating a complaint. 
They have chosen instead to take the matter to court, and in the 
process have held up the investigation and possible resolution of a 
number of cases for several years. This is doubly unfortunate since 
recent experience has shown that once this unnecessarily litigious 
approach is dropped, agreement can often be reached quickly and 
amicably. 


Meanwhile, the public sector continues to move at a very leisurely 
pace. This seems more than a little ironic: the Federal Government has 
consistently maintained that significant efforts are required to ensure 
equality of employment opportunity; yet as the largest employer in the 
land it has too often failed to make it happen. The most striking 
example of this failure has been a lengthy delay in settling complaints 
against several major government departments because of objections 
raised by the Treasury Board Secretariat. The Board is responsible for 
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personnel policies and practices for the Federal Public Service as a 
whole, and the Commission is more than ready to discuss its concerns. 
To our dismay, however, in over two years of talks, there have been few 
signs of flexibility and all too many of a desire not to budge. This has 
brought progress on complaint settlements and review agreements in 
the Federal Public Service to a virtual standstill. We now have ten cases 
in conciliation, some as many as two years old. With a modicum of 
good will, the Public Service could have made itself a model of 
enlightened management in the area of employment equity. Instead, 

it has become a prime example of bureaucratic reluctance in the 
starting gate. 


A central issue raised by Canadian human rights legislation is the 
fairness of wages earned by women in the workplace. That it should 
stil] be an issue, seventeen years after enactment of the Canadian 
Human Rights Act, bears witness to some unusually persistent 
problems of definition, to the less than impressive progress of employers 
in making the promise a reality, and to the sheer complexities of 
resolving complaints. While many other jurisdictions report progress 
towards improving the economic lot of working women — from civil 
servants in a number of provinces to city administrations such as 
Calgary — federally regulated organizations more than ever need the 
impetus of a legislative commitment to get them moving. This section 
reviews these issues and what we believe is needed to comply with the 
spirit and letter of the law. 


In contrast to employment equity, which only entered the statute 
books eight years ago, the principle of pay equity has been part of the 
Canadian Human Rights Act since it was first passed in 1977. Section 11 
of the Act embodies a straightforward idea: men and women should 
receive the same pay for work of equal value. This principle is also 
enshrined in an International Labour Organization Convention which 
goes back more than forty years and in the 1976 United Nations 
Covenant on Social, Economic and Cultural Rights, to both of which 
Canada Is a party. 


The reason we have programs and laws to ensure pay equity could 

not be more simple: the types of work that have fallen primarily to 
women have often tended to be undervalued as compared with those 
traditionally seen as “men’s work”. The result is that, in most instances 
and in many societies, female dominance of an occupation correlates 
strongly with lower pay. Clearly, one explanatory factor for this 
situation has been the persistence of outdated attitudes about women’s 
economic needs and the inherent worth of “women’s work”. These may 
no longer be consciously held by many people, but their effects are still 
evident in present-day wage structures. Pay equity is about identifying 
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and rectifying these patterns, and as such it is about the much broader 
commitment to respect a woman’s right to fair and equal treatment. 


PROBLEMS OF DEFINITION 


Even today there are those who refuse to accept that jobs done mostly 
by women are indeed shortchanged in salary terms. In part this 
disclaimer derives from the difficulties inherent in accounting for the 
so-called wage gap between working women and working men. 
Practically everyone knows by now that the average wage for a woman 
employed full time in Canada is some seventy-two percent of the 
average wage of a man. This is an improvement on the figures of a few 
years ago, but it is still disturbingly large and not entirely explained 
either by the intrinsic nature of the jobs involved or by differences in 
the participation of men and women in the workforce. 


Much is made by critics of pay equity of the fact that variations in 
education, training, participation and continuity of service play a role in 
determining average wages, or that recent male and female graduates 
starting out in the same professions receive basically similar salaries. 
But pay equity is not about closing that portion of the wage gap that is _ 
due to obvious differences in the life experiences of the two sexes; and _ 
it is more than comparing the wages of people doing essentially the 
same job. It has to do with assessing the salary situation of men and 
women doing different jobs that are equivalent in worth and trying to 
remove unjustified differentials. It is these that are the focus of section | 
11 of the Canadian Human Rights Act. And we need to be clear that, 
even when other factors are controlled, this gap still appears to amount | 
to some eight to ten cents on every dollar earned and stems from 
historical, unintentional, but no less real discrimination. We also need 
to understand that the time is long past for debating how it arose, and 
for getting on with correcting it. 


While the pay equity provisions of the Act are no panacea, particularly 
as they are currently worded, they do at least provide for a more 
equitable method of salary setting. That we are still stuck in pay equity 
limbo with so many organizations in federal jurisdiction is due not to 
any weaknesses in the principle of pay equity but to a failure of will in 
putting that principle into effect. The perceived costs are obviously also 
a factor, and one which we do not belittle, but they should not be 
allowed to influence an objective judgement whether a wage differential 
exists, even though they may affect the timing and nature of the 
remedy. 


YESTERDAY’S TOOLS 


As the Human Rights Act stands at present, the Commission’s role in 
dealing with inequalities in pay is much the same as its role with respect 
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to other types of discrimination: it can investigate complaints, and it 
can seek to promote respect for the principle of equal pay through 
information programs. That approach has had some commendable 
results in individual cases, but it is slow, laborious, confrontational and 
limited in its overall effectiveness. We continue to believe that changes 
to the pay equity provisions of the law are essential. Meanwhile, more 
effective case management has improved the Commission’s ability to 
investigate and resolve a number of complaints, particularly those 
involving a single complainant or relatively small groups. Ten 
complaints were resolved in 1994, half of them through settlements 
between the parties. At year’s end, forty-five were under investigation 
| or before tribunals. 


In some cases, complaints have had to be referred to a human rights 
tribunal because of the need for a binding judgement on one or more 
issues in dispute. During 1994, a tribunal decision on a complaint 
against the Non-Public Funds component of the Department of 
National Defence was released. It dealt with compensation for past 
wage discrimination in the small organization which provides 
recreational and other services to Armed Forces personnel and their 

| families. The Tribunal ruled that in cases where sex-based wage 

| inequities were found, complainants must receive restitution for 
past underpayment, thus supporting the principle that systemic 
discrimination calls for systemic remedies. However, the Tribunal was 
overly cautious in applying this principle when it chose to calculate the 
pay adjustments from a point in time well after the complaint was filed. 
This seems to us to be at odds with the acknowledged need to redress 

| the effects of ongoing discrimination. The decision has now been taken 
to the Federal Court by the Public Service Alliance, which lodged the 

| original complaint. 


CROSS PURPOSES 


One of the reasons why we believe that changes to the legislation are 
imperative is the disenchanting experience we have had in recent years 

| in resolving pay equity disputes through litigation. Tribunal hearings 

| into two such cases continued in 1994. The first involves a large portion 

| of the Federal Public Service and has now entered its fourth year. The 

| parties are expected to complete their closing arguments by the spring 
of 1995, but a decision may take yet another year. The Commission can 
only repeat its strongly held belief that a negotiated settlement between 
the Treasury Board and the public sector unions would be preferable to 
the sterile argumentation we have witnessed for the past several years. 
If, however, the Board persists in its claim that payments to date have 
dealt with the entire wage gap — despite clear evidence to the contrary 
— these mind-numbing and expensive arguments seem destined to 
drag on. The Commission is fully cognizant of Canada’s fiscal realities 
and willing to explore various ways of progressively closing wage 
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differentials. But so long as the employer in effect denies that they 


exist, the parties to the dispute will likely remain locked in a costly and | 


essentially fruitless struggle. 


The second Tribunal involves Canada Post and the Public Service 
Alliance of Canada. It too has resulted in extensive hearings, dating 
back to September 1992, which are expected to continue throughout 
1995. These interminable legal proceedings are attributable in part to 
the difficulties of ensuring that job evaluation systems are truly neutral 


with respect to the incumbent’s sex, and in part to complex methods for | 
calculating wage adjustments. But more than anything they suggest that | 


the pay equity provisions of the current law should be improved. 


Given the present state of the law, the Commission has done what it 
can to promote settlements as an alternative to litigation. In some 


! 


cases, this has meant trying to help employers and unions to undertake — 


joint evaluations of different jobs and to determine whether there is a 
wage gap that needs to be closed. Often this collaborative approach 
proceeds smoothly enough through the job evaluation stage only to 
break down when the time comes to translate joint estimates of job 
worth into dollars and cents. The parties then become tied up in 
debates about how to calculate and pay out wage adjustments. This 
discouraging script has been played out several times over the past 
few years, damaging labour relations and delaying equity for those in 
predominantly female jobs. 


Since pay equity must involve the way salaries and benefits are tied to 
wage-setting mechanisms, employers and unions have a responsibility 


to consider these issues as an ongoing part of collective bargaining and 


labour-management relations. What we more often see in practice isa 


disregard of the legal obligation to provide equal pay for work of equal 


value. Some employers simply plead ignorance and hope that human 
rights legislation will not catch up with them; others prefer to stonewall 
rather than to try to resolve the matter. Either way, the failure of many 
organizations to integrate pay equity considerations into regular 
labour-management processes suggests a lack of respect both for 
employees in female-dominated jobs and for the law of the land. The 
Commission will continue to do what it can to encourage employers 
and unions to work together towards pay equity but, so long as the 
weaknesses of the current legislation remain, Canada will continue to 
fall well short of its international and domestic obligations in this area. 


A BETTER APPROACH 


The Commission has been calling for amendments to section 11 of 
the Canadian Human Rights Act since 1987. To re-state the matter 
succinctly: the law at present is only effectively triggered when 
employers respond to complaints from individuals or groups of 
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predominantly female employees who can show reasonable cause to 
believe they are being shortchanged. By its very nature, the complaint- 
based model is ill-equipped to uncover patterns of undervaluation that 
are pervasive but for the most part unintentional. It contains no real 
incentive for employers and unions to identify and close wage gaps, and 
in the last resort it relies on extremely laborious and contentious 
methods for its enforcement. We should also note that employment 
equity legislation, which was passed a decade after section 11, was 
deliberately crafted to go beyond traditional complaint investigations 
by placing at least some positive obligations on employers. It is high 
time that a similar approach was adopted for pay equity as well. 


Ideally, changes to the pay equity provisions of the Human Rights Act 
would require employers and unions to re-examine the value of 
predominantly male and female jobs in their establishments, using the 
most neutral methods available, and to correct any wage gaps that are 
detected within a specified period of time. This approach, which is 
already used in other jurisdictions, would provide an impetus to deal 
with unfair wage disparities in a non-confrontational manner which 
simply does not exist today. 


Public authorities who are truly committed to equality for women must 
take steps to ensure that pay equity legislation is effective. In 
submissions to the United Nations, the Government of Canada has 
repeatedly cited section 11 of the Human Rights Act as proof that it is 
living up to commitments under international agreements on women’s 
rights and equal pay for work of equal value. To say the least, this is a 
questionable claim, and may be downright disingenuous given the 
difficulties we have had in making that section of the law effective. If 
Canada wants to preserve its standing as a pioneer in human rights, 
provisions for pay equity within federal jurisdiction must be updated. 
Ignoring the issue will not make it go away. 
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ASPECTS OF Nineteen ninety-four may not have been a year of bold breakthroughs | 
EQU ALITY on the human rights front but it did produce some notable judicial and | 
quasi-judicial decisions. Findings by the courts covered everything from | 
the tax treatment of child support payments and paid leave for the 
observance of religious holidays to the latest challenges to the 
Canadian Armed Forces’ universality-of-service defence against | 
discrimination. Not all of these decisions were conclusive from the 
Commission’s perspective, let alone positive, but they continued 
to demonstrate that rights issues are very much to the fore in 
Canadian life. 


In the much talked about case of Thibaudeau v. Canada, Suzanne 
Thibaudeau, a mother with custody of her two children, received a 
monthly sum in child maintenance under the terms of her divorce 
judgement. The Income Tax Act required her to include the payments 
as part of her taxable income, while another provision of that Act 
allowed her former husband to deduct the same sum in calculating his — 
income for tax purposes. She had argued before the Tax Court that the | 
inclusion/deduction system violated her equality rights as guaranteed 
by the Canadian Charter of Rights and Freedoms. The Court dismissed 
that claim, but in May of this year the Federal Court of Appeal held 
that the decision of the Tax Court should be set aside on the basis that 
section 56(1)(b) of the Income Tax Act violated Ms. Thibaudeau’s 

rights under the Charter owing to discrimination on grounds of 

family status. 


A majority of the Court held, first of all, that section 56(1)(b) did not 
discriminate on the grounds of sex, since it was facially neutral and did 
not create distinctions on that basis. Further, it could not be said that | 
such a rule discriminated on the basis of sex simply because it affected 
more members of one sex than of the other. It was true that mothers 
were more likely to be custodial parents than fathers, but because the 
legislation also affected custodial fathers in the same way, it did not 
discriminate adversely on the basis of sex. 


The Court concluded, however, that this particular section of the 
Income Tax Act did discriminate against Ms. Thibaudeau as a 
separated custodial parent, and that this constituted discrimination on 
the basis of family status, a ground analogous to those enumerated 
under section 15 of the Charter. Justice Letourneau dissented, arguing 
that, while the section in question imposed a burden on people in 

Ms. Thibaudeau’s situation, the difference in treatment did not 
constitute discrimination. The whole set of distinctions based upon civil 
status that are used by the Income Tax Act took into account the 
economic reality of taxpayers’ situations, which may vary depending 
on whether or not they are married or supporting a family. It was 


82 


SS lisse 

Eee A ST TTP 
not in itself discriminatory to treat different civil status identically. 
Application for leave to appeal was granted by the Supreme Court of 
Canada in June and the case will be heard in 1995. 


Although cases involving religious discrimination are relatively rare 
these days, an important decision involving provincial jurisdiction was 
handed down by the Supreme Court last June. In Commission scolaire 
régionale de Chambly v. Bergevin, the issue was adverse effect 
discrimination involving teachers of the Jewish faith who grieved the 
School Commission’s denial of paid leave for their observance of Yom 
Kippur. Overturning a previous judgement of the Quebec Court of 
Appeal, the Supreme Court unanimously held that the School Board’s 
application of its own employment rules had discriminated “against 
members of an identifiable group because of their religious beliefs.” 
The decision invoked principles enunciated in earlier cases (O’Malley, 
Alberta Dairy Pool and Renaud) requiring that an employer take 
“reasonable steps” to accommodate employees who may face adverse 
effect discrimination. “It is not necessary that a collective agreement 
specifically provide for the observances of the holy day. Its provisions 
are simply a factor to be considered in determining whether the 
employer can reasonably accommodate the religious observance of 
religious minority.” Nor did the Court’s decision go so far as to say that 
members of all religious minorities are entitled as a matter of right to 
paid leave for observance of all religious holidays; some limits, and 
specifically the financial consequences of accommodation, could 
legitimately be taken into account. 


Not all human rights complaints even within the federal sphere are 
pursued through the Canadian Human Rights Commission. Alice 
Clark, a former RCMP officer, sued the Force in Federal Court, 
claiming that between 1983 and 1985 she had been harassed in various 
ways, causing her such severe stress and depression that she was forced 
to resign. The harassment alleged was both sexual and personal, and it 
came from all levels of the organization, from constables to a 
superintendent. Mr. Justice Dubé of the Federal Court found that the 

- evidence clearly indicated that Ms. Clark had been harassed by male 
constables in her detachment and that her superiors had failed to come 
to her assistance. She was awarded $88,000 for lost earnings and $5,000 
for general pain and suffering. 


A recent decision by the Queen’s Bench of Alberta was also something 
of a milestone in human rights jurisprudence. Delwin Vriend 
challenged the constitutional validity of that Province’s Individual 
Rights Protection Act on the grounds that it violated section 15 of the 
Charter of Rights by not prohibiting discrimination on the basis of 
sexual orientation. Mr. Vriend, an employee of Kings College in 
Edmonton, alleged that in response to an inquiry by the President 
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of the College, he had acknowledged his homosexuality. He was 
subsequently fired on the grounds that he failed to comply with a 
College policy dealing with homosexual practice. He attempted to file | 
a complaint with the Alberta Human Rights Commission, but his | 
complaint was refused because sexual orientation was not a prohibited® | 
ground under the Individual Rights Protection Act. 


Basing itself on the Supreme Court of Canada decision in | 
Andrews v. The Law Society of British Columbia, the Court found that 
the protection of the Charter extended to groups other than those 
specifically named in section 15, groups which have historically suffered 
discrimination, prejudice or stereotyping by virtue of a personal | 
characteristic. Discrimination against homosexuals was an indisputable 
reality, and homosexuals had been denied rights protection that other | 
disadvantaged groups enjoyed. The Court also found that, regardless | 
whether there was any intent to discriminate, the effect of denying 
homosexuals recognition under the legislation had been to reinforce 
negative stereotyping and prejudice, thereby perpetuating and 
implicitly condoning its occurrence. It concluded that the omission of 
‘sexual orientation’ from the Act breached section 15 of the Charter 
and that the Act must henceforth be applied and administered as 
though it contained those words. The Government of Alberta has 
appealed this decision, and the Commission has intervened in the 
appeal along with several other groups. 


In 1994 the Commission, tribunals and the courts continued to deal 
with a wide range of anti-discrimination complaints. Among the more 
positive developments were decisions dealing with sexual and racial 
harassment in the workplace. The results for disabled individuals were | 
more mixed, particularly for those serving in the military. Allegations 
involving discrimination on the basis of sex, disability, race, and age 
continued to make up the bulk of the Commission’s workload. Fewer 
complaints dealt with marital or family status, religion or sexual 
orientation. 


RACE, COLOUR, NATIONAL OR ETHNIC ORIGIN 


A number of significant tribunal decisions were delivered in 1994 on 
the issue of racial and ethnic harassment. In the case of Radovanovic V. 
VIA Rail, Bozidar Radovanovic was repeatedly subjected to 
discriminatory treatment, insults and jostling by a colleague because of 
his national origin. A Human Rights Tribunal found that he had been 4 
victim of discrimination and that even where an employer does not 
accept harassment by its employees, it can nevertheless be held liable 
where the employer has not taken the necessary action to prevent suck 
actions or where it fails to mitigate their effects. Thus, although VIA 


had not condoned the discriminatory actions, it had not exercised due 
diligence to prevent them or to moderate their impact. The Tribunal 
therefore ordered the Company to pay the complainant $1,500 in 
compensation for pain and suffering and to send him a letter of 


apology. 


A second decision extended the employer’s liability even further. In 
Uzoaba v. Correctional Services Canada, the complainant was 
employed as a Correctional Officer at the Collins Bay Institution. 
Julius Uzoaba alleged that he was subjected to racially harassing 
telephone calls while on the job and that he was assaulted by an inmate 
for racial reasons. He was also given a negative performance appraisal 
based in part upon the comments of inmates who were known to hold 
racist views. When he returned from an educational leave he was 
offered only inappropriate positions and received bad references. No 
effort was made to find him a suitable alternative position within the 
Federal Public Service. 


The Tribunal found that the Correctional Services had committed a 
discriminatory practice in judging Mr. Uzoaba on the basis of inmates’ 
reactions when they knew them to be racist. The employer’s failure to 
investigate or do anything about the harassment of Mr. Uzoaba was 
also discriminatory. In effect its actions condoned the behaviour of the 
inmates. The Tribunal therefore upheld the complaint, ordered 
Correctional Services to rehire Mr. Uzoaba and said that he should 
receive a letter of apology, appropriate training, a promotion and 
$5,000 damages for hurt feelings. This decision makes it clear that in 
certain circumstances the employer may have a positive duty to find 
alternative employment for a complainant to mitigate the effects of 
discrimination. The remedial award is significant in that very few 
human rights cases have ordered reinstatement to a higher position. 
Correctional Services Canada has applied to the Federal Court for 
judicial review of the decision. 


In Swan v. Canadian Armed Forces, an aboriginal man from the Lake 
_Manitoba Reserve serving as a Military Policeman claimed to have 
been subjected to racial slurs and jokes while on the job. Melvin Swan 
also said he was unfairly denied leave to attend a family funeral 
because of his race. In October a Tribunal ordered the Armed Forces 
to improve the way they respond to complaints of harassment and to 
amend their harassment policy so that investigations are conducted, 
wherever possible, by personnel outside the complainant’s chain of 
command. In awarding the complainant $2,500 in damages and 
ordering the Forces to provide him with a written apology, the Tribunal 
observed that for a harassment policy to work it must be “scrupulously 
enforced.” 
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The Canadian Human Rights Commission has asked the Federal Court | 
to review this decision with respect to the level of compensation 
awarded. The Tribunal did not allow Mr. Swan lost wages because it 

felt it did not have jurisdiction to make such an award in a complaint 
dealing only with harassment. The Commission feels that a person who | 
leaves a job because of harassment should be entitled to compensation, 
and that failure to make good the complainant’s losses is tantamount to | 
penalizing that person twice over. The CAF have also sought judicial 
review of this decision on its merits. 


AGE 


Although fewer in number than race, sex or disability complaints, 
allegations of discrimination based on age can have widespread 
repercussions. Organizations are particularly prone to unsupported but. 
damaging assumptions about the effects of aging on the abilities of 
their employees. Insofar as the Canadian Human Rights Act explicitly 
provides that mandatory retirement provisions at “the normal age of 
retirement” are not discriminatory, employers may be encouraged to 
maintain arbitrary age-related standards of this kind. With the prospect | 
of the removal of that provision from the Act, the following cases | 
provide a useful overview of the revised standards of justification that 
employers may have to meet. 


In April, the Federal Court set aside a 1993 tribunal decision in 
Cranston et al. v. Canada. This case involves twenty-six pilots and flight 
attendants who were laid off when their jobs were transferred from the 
Department of Transport to the Department of National Defence. It 
was their contention that because the average age of the group (fifty- 
one years) was just four years short of the Canadian Forces’ mandatory 
retirement age of fifty-five, they were not integrated into the new 
service. The Human Rights Tribunal dismissed the complaint as it 
found no evidence to suggest that age was a reason for their not being 
employed; the Forces had been unable to provide them with the 
continuation of their career for operational reasons and the 
complainants expressed little interest in becoming regular members of 
the military. Consequently, in the Tribunal’s view, the Forces’ 
mandatory retirement policy could not be said to have affected them in 
a discriminatory manner. 


The Commission appealed the decision and Mr. Justice Cullen 
overturned the Tribunal ruling and returned the matter to a differently 
constituted Tribunal for reconsideration. The Court held that the 
Tribunal had made an error in law in not giving adequate reasons for 
rejecting the evidence of the complainants. It had a duty to canvass 
both sides of an issue and analyze each point of view before making a 
finding. When it decided to accept one view rather than another, it 
must explain why it rejected evidence in support of the opposing view. 
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This decision follows O’Malley and Alberta Dairy Pool in so far as 
reliance on a narrow technical reading of the facts that fails to reflect 
the purpose of the Act will not withstand judicial review. The CAF 
have appealed the decision to the Federal Court of Appeal. 


Another Federal Court decision dealing with the issue of mandatory 
retirement was Martin et al v. Department of National Defence and the 
Canadian Armed Forces. This case involved judicial review of a 
tribunal decision that held that the mandatory retirement policy 
adopted by the Canadian Armed Forces was discriminatory and 
contrary to sections 7 and 10 of the Human Rights Act. The Forces 
conceded before the Tribunal that their policy constituted a 
discriminatory practice but sought to justify it on two grounds: first, 
that the policy was a bona fide occupational requirement; and second, 
that since the retirement ages for the CAF personnel were set out in 
the Queen’s Regulations and Orders, they constituted a “regulation” 
within the meaning of paragraph 15(b) of the Act exempting 
mandatory retirement where it is established “by law or regulations .. . 
made by the Governor in Council for the purposes of the Act.” The 
Federal Court upheld the Tribunal decision holding that the application 
should be dismissed. 


The Court found that the retirement policies of the CAF were imposed 
in good faith but it concluded that they were not necessary to ensure a 
steady flow of personnel from lower to higher ranks, to avoid rank 
stagnation, or to increase morale. The evidence showed that mandatory 
retirement contributed only marginally to the annual attrition rate that 
the Forces needed for satisfactory career progression. The CAF 
requirement for personnel who are at all times trained and prepared 
for war was a rational objective directly tied to the primary mandate of 
the Forces, but the Tribunal held that compulsory retirement was 

not necessary to achieve this end since the CAF were capable of 
developing and implementing tests which could accurately assess the 
capabilities of its personnel on an individual basis. 


- The Court also ruled that the standard of proof for determining 
whether individual testing is a reasonable alternative was “feasibility” 
rather than “possibility”. The evidence indicated that testing to assess 
fitness levels was feasible, and that the CAF retirement policy was 
therefore not a bona fide occupational requirement within the meaning 
of the Act. The Forces’ regulations were also judged not to fall within 
the meaning of section 15(b) because there was no clear intention on 
the part of the Legislature or the Governor in Council that they were 
made for that purpose, especially since the Queen’s Regulations and 
Orders were created prior to the enactment of the Canadian Human 
Rights Act. The Forces have appealed this decision. 
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In Roche v. Department of Foreign Affairs, Paul Roche complained that | 
he had been denied a position as a Foreign Service Officer because he 
was too old. At age forty-three, Mr. Roche had passed the Foreign 
Service examination but was denied a position as an entry-level officer. | 
In a settlement approved by the Canadian Human Rights Commission | 
in June, the Department of Foreign Affairs agreed to hire Mr. Roche 
and to pay him lost wages and damages of $51,394 subject to his 


successful completion of security and medical clearances. | 


A settlement was also reached in Harrison v. Canada Post Corporation. | 
Mary Harrison had been a rural mail delivery courier for many years in | 
conjunction with her husband who had a contract with Canada Post. | 
When her husband became ill, Mrs. Harrison continued to deliver the 
mail. Sometime afterwards, at the age of seventy-four, Mrs. Harrison 
alleges that the Postmistress of the rural Post Office told her that she 
was too old. to deliver the mail. The matter was sent to Tribunal but the 
hearing was eventually adjourned and a settlement reached between 
the parties. 


SEX 


In 1994, claims of discrimination on the basis of sex made up one of 
the largest group of complaints brought to the Commission. Sexual 
harassment and discrimination because of pregnancy are the most 
common forms of sex discrimination, but women also continue to be 
denied employment opportunities for other reasons related to their sex. 
In 1994 the Commission was a party to a number of cases which tried 
to rectify this situation. 


In Pond v. Canada Post Corporation, Charlotte Pond complained that 
her work environment had been poisoned because her supervisor had a 
“pornographic” statue on his desk and there were two posters of nude 
women in the postal station. When she protested, Canada Post 


‘transferred her to another station, which also had nude posters. The 


Tribunal ruled that sexual harassment “includes any unwelcome 
conduct of a sexual nature that detrimentally affects a person in the 
work environment. The presence of posters that workers use as the 
basis of comments and jokes of a sexual nature, about the size of their 
breasts, about their figures etc. definitely causes embarrassment and 
lowers the status of women.” It decided that the materials in question 
and the accompanying comments and gestures constituted sexual 
harassment within the meaning of section 14 of the Canadian Human 
Rights Act and Ms. Pond was awarded $5,700 in damages. 


As a result of the settlement of two other complaints, job opportunities 
for women were considerably increased. Dawne Vanstone claimed that 
the Coast Guard had refused to hire her as a deckhand on one of its 
ships because the ship did not have separate accommodation or 


facilities for women. The Coast Guard Fleet Orders at the time 
stipulated that male and female crew members had to have separate 
sleeping cabins, and Ms. Vanstone alleged that this policy reduced the 
amount of seagoing employment available to women. In a settlement 
approved by the Commission in May, the Coast Guard agreed to 
amend its policy. Men and women assigned to opposite twelve hours 
shifts would henceforth be allowed to use the same accommodations or 
to be temporarily assigned to passenger cabins or cabins on the officers’ 
deck. Refusal of an employment opportunity would be considered only 
if all reasonable alternatives had been exhausted. Under the terms of 
settlement, Ms. Vanstone was also awarded $6,500 as compensation for 
general damages. 


In July the Commission approved a settlement between a pilot and the 
airline that employed her. In accordance with Department of Transport 
policy, the complainant’s license was suspended in September 1988 and 
again in September 1990 when she reached her twenty-eighth week of 
pregnancy. In November 1990, a conference of aviation specialists was 
held to review the twenty-eight week limitation imposed on pregnant 
pilots and concluded that extending the standard by two weeks would 
not involve any extra risk. The limit was duly raised to thirty weeks in 
1993. Our investigation also determined that pilots who are declared 
medically unfit to fly are eligible for disability benefits under the 
Canadian Airline Pilots Association Mutual Aid Plan, but that pilots 
who are unfit owing to pregnancy are not covered by the plan. CALPA 
has agreed to amend the plan to include pregnant pilots, and the airline 
will pay the complainant $1,000 in general damages. 


The following sexual harassment cases reflect a familiar pattern of sex 
discrimination in the workplace: unwanted physical or verbal conduct 
from a co-worker or supervisor; ineffectual attempts to remedy a 
situation that may carry considerable personal costs to the victim; or 
complete failure by the employer to investigate and correct the 
harassment. 


One case involved a woman employed as a bank teller who was 
sexually harassed by a branch manager. The harassment included 
touching of a sexual nature and inappropriate comments. When the 
complainant apologized for being a few minutes late, for example, the 
manager told her, “No problem. We will just take off all our clothes 
and you can make it up to me.” After reporting such incidents, the 
woman later resigned because her immediate supervisor began to treat 
her differently and gave her an unfavourable performance appraisal. In 
a settlement approved by the Commission, the complainant was 
awarded $3,000 in general damages and a letter of apology. Training in 
the bank’s sexual harassment policy will be given to the harasser and 
three other employees involved in the internal investigation of the 
complaint. 
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A second case involved a woman harassed by a co-worker who made © 
grossly offensive remarks. Her employer failed to take effective action, 
against the harasser. It was therefore agreed that the employer should 
restore the complainant’s sick leave benefits for the days that she was | 
absent as a result of the related stress. The employer was also required 
to pay her $3,500 in general damages, make a formal apology, and 
provide human rights training for the harasser. 


MARITAL OR FAMILY STATUS 


In 1993, a Tribunal ruled that the Department of External Affairs and | 
the Employment and Immigration Commission had discriminated 
against Massarat and Hammeed Naqvi on the basis of race and marital 
status when Mrs. Naqvi’s sister, Naz Jaffrey, a Pakistani, was refused a | 
visitor’s visa. Among the reasons given was that Ms. Jaffrey was | 
unmarried. The Tribunal found that there was a presumption that a 
single Pakistani woman was unlikely to travel alone for legitimate 
purposes, and that there was a risk that she might enter Canada to get 
married, thereby making her eligible for immigrant status. The Tribune 
ordered that the Ministers of each Department provide the Naqvis 
with an apology and recommended that visa officers and others 
conducting interviews receive training in the requirements of the 
Human Rights Act. 


The Attorney General asked the Federal Court to review the 
Commission’s jurisdiction over this case. A judicial review hearing was 
scheduled for November, but shortly before it was to begin it was 
agreed that the letters of apology would be sent to the complainants. 
The Attorney General now appears to accept our jurisdiction to 
investigate complaints filed where relatives outside the country have 
been denied a visitor’s visa and the complainant is a Canadian resident 
This reasoning could have further application to relatives denied 
sponsorship or landed immigrant status. 


DISABILITY 


Complaints of discrimination on the basis of disability continue to 
make up a large component of the Commission’s case load. A case tha’ 
claimed considerable attention in 1994 involved an employer’s right to 
test prospective employees for the use of illicit drugs. The Canadian 
Civil Liberties Association filed a complaint in 1991 challenging a 
Toronto Dominion Bank policy that requires all new employees to be 
tested for possible use of illegal drugs. The Association complained 
that the policy tended to deprive people of employment opportunities 
because of a disability, namely their perceived dependence on drugs. Ii 
August of this year, a Human Rights Tribunal dismissed the complaint 
holding that the Bank’s policy did not involve dismissal for perceived 
drug dependency but for breach of a condition of employment. Since 


a 


prospective employees were notified of the policy and signed a consent 
agreement to be tested, compliance constituted a valid condition of 
employment. 


Although the Tribunal rejected the complaint on technical grounds, it 
did not, in fact, look favourably on the Bank’s policy as such, and found 
indeed that it was not reasonably necessary for the purposes alleged, 
namely to protect its credibility by preventing possible criminal acts by 
staff. This was borne out by the fact that employees were usually tested 
only once in their careers. In the absence of any evidence of serious 
threats to the Bank’s employees or customers, mandatory urinalysis 
was, in the Tribunal’s view, a disproportionately intrusive means of 
safeguarding the Bank’s image. It also found that the Bank had acted 
on very impressionistic assumptions: no research had been done to 
determine whether there was a problem sufficient to justify the policy; 
no causal relationship had been established between crime and drug 
use; and there was no evidence that the Bank’s employees constituted a 
“microcosm of society”. 


The Commission has sought judicial review of this decision on the 
grounds that it suggests that employers and employees may, by 
contract, be obliged to agree to any condition of employment, even if it 
involves foregoing their basic rights. 


The Canadian Armed Forces requirement that its members be fit and 
ready for service anywhere at all times, even when their job is not 
combat-related, has come under scrutiny by human rights tribunals and 
courts on a number of occasions. The Commission’s view that this 
sweeping policy unnecessarily and unfairly restricts access to the 
Armed Forces for Canadians with relatively minor disabilities was not 
supported by the Federal Court of Appeal. In Husband v. Canadian 
Armed Forces, the complainant, a musician, was advised that there was 
a direct entry position for a clarinet player in the music branch of the 
CAF. After auditioning, she was told that she was qualified to fill the 
position, only to be denied entry to the Forces on the grounds that her 
uncorrected vision did not meet their minimum medical standards. The 
| Tribunal dismissed the complaint, holding that a standard of visual 
acuity was a legitimate occupational requirement regardless of the 
trade concerned and given that a member of the Forces was “a soldier 
first”. It held that even a minimal increase in the risk of employee 
failure was sufficient justification in these circumstances. The 
Commission applied for judicial review of the decision. 


In a ruling released in April, the Federal Court of Appeal, by a 2:1 
majority, dismissed the Commission’s argument that the “minimal risk” 
standard had been overturned in the Central Alberta Dairy Pool case. 
Instead, it held that the risk must merely be “sufficient” and that the 
question of sufficiency of risk was largely one of fact to be determined 
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by the Tribunal in the first instance. The Court went on to say that the 
test for sufficiency was that found in Mahon and Bhinder, which 
essentially comes down to a criterion of minimal risk, a doctrine which 
in our view is likely to have harmful consequences for the development 
of human rights. In his dissenting opinion Mr. Justice Robertson stated | | 
that, “Ultimately, it must be accepted that persons with a disability will | 
always pose a greater risk of harm than other members of society. What 
disabled persons can or cannot do competently, or the risk they pose 
because of their disabilities, is too easily informed by ignorance. 
Human Rights legislation is enacted to confront and ameliorate the 
reality that prejudice and stereotyping will conspire to deny persons 
employment opportunities with respect to jobs they can competently 
perform. The ‘minimal’ standard of risk assessment represents a 
substantial threat to the realization of that objective.” 


Another significant case dealing with disability discrimination was 
Robinson v. CAE In this case the complaint was made by a member of 
the Forces who was released after twenty-one years of service, on the 
basis that he was unfit for military duties because he had been 
diagnosed as having epilepsy. James Robinson alleged that the Forces} 
failure to consider transferring him to another trade and subsequently 
releasing him was a discriminatory practice prohibited by the Canadian 
Human Rights Act. The Forces maintained that its policy requiring 

all members to be free from seizure disorders was a bona fide 
occupational requirement. In 1991, a Tribunal concluded that the CAF 
had discriminated against Mr. Robinson. 


The Forces applied to set aside the decision, and the Federal Court of 
Appeal allowed that application. The Court held that sub-section 33(1) 
of the National Defence Act, which states that a member of the regular 
force is “at all times liable to perform any lawful duty” meant that 

Mr. Robinson, along with all other members of the Forces, might be 
called upon to engage in combat, regardless of their particular military 
professions. This obligation was imposed by statute and those serving 
in support roles were not exempt. The Court followed the Husband 
decision and rejected the concept of “substantial risk” as a standard 

of sufficiency. Moreover, the Court ruled that the Forces’ actual 
administrative practice, including that of waiving its minimum medical 
standards on occasion, was irrelevant. “The statute binds”, was its 
conclusion. Robertson J.A. did not dissent from that opinion but added 
that, while this was the law as decided by the Court in Husband, he 
disagreed with it as a matter of policy: the combination of the soldier- 
first principle with the minimum risk test would have the effect of 
virtually excluding the Forces from the ban on employment 
discrimination on the basis of disability. “The CAF is effectively given 
carte blanche to release any disabled person from the Forces.” The 
Commission sought to appeal both Husband and Robinson, but in 
December leave was denied by the Supreme Court. 
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A similar case arose in Clarke v. Canadian Armed Forces when William 
Clarke alleged that the Forces refused to continue to employ him 
because he had had coronary artery disease. The Forces conceded that 
the complainant was released for that reason but maintained that it was 
a bona fide occupational requirement because of the increased risk. 
The evidence submitted included an estimate that Mr. Clarke had a 
two-to-five percent annual risk of a cardiac event and the Tribunal 
focused primarily on the issue of whether such a risk met the standard 
for an acceptable BFOR defence. In the end it dismissed the complaint 
on the grounds that Mr. Clarke’s condition did pose a known risk that 
was real and not based on speculation, this being the standard the 
Tribunal judged to be applicable. At the same time, it indicated that, 
although it felt bound by the precedents set in Robinson and Husband, 
“the resurrection of the ‘minimal’ risk standard is a ... major setback 
for all disabled individuals serving in the military.” The Tribunal also 
found that the Forces could and should have done more to rehabilitate 
Mr. Clarke prior to his final medical assessment and thereby minimize 
any risk that his condition might impose. 


Another example of the difficulties the Commission faces when 
challenging Forces’s universality-of-service policy was illustrated by the 
case of Irwin v. Canadian Armed Forces. Curtis Irwin was told by the 
Forces that he was unfit to perform his duties as a marine engineering 
mechanic because he had asthma. Mr. Irwin pointed out that the CAF 
knew of his asthma before he joined in 1985 and that he had served 
without problems until he was released in 1989. The Tribunal 
nevertheless dismissed the complaint, ruling that there was a “real risk” 
that Mr. Irwin might have suffered a sudden, severe asthma attack. The 
| fact that Mr. Irwin “had never been hospitalized or subject to a severe 
: asthmatic attack while in the military and that he was able to perform 
his duties without failure over a period of five years is not determinative 
in assessing the future risk ... neither the present medical condition of 
Irwin nor his medical history once leaving the military is of assistance.” 
The Tribunal, did, however reject the Forces’ argument that individual 
testing was not required to establish a bona fide occupational 
_ requirement. The Commission has asked a Review Tribunal to look 
into this decision. 


In a somewhat different context, a Tribunal concluded that it was no 
| longer acceptable simply to assume that people with a physical 
disability were thereby precluded from undertaking certain kinds of 
| work. In Fry v. Department of National Revenue, John Fry, an 
| accountant, had written to the Revenue Department to say that he 
was representing a client on a tax matter but, because of a hearing 
impairment, he would have to communicate in writing. Instead of 
dealing with him directly, two departmental investigators approached 
his client and told him they would not communicate with Mr. Fry 
because it was not “convenient”. In June the Tribunal found that 
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Mr. Fry had been denied access to services because of his hearing 
disability and that the conduct and remarks of the investigators “were 
an affront to Mr. Fry’s dignity and a threat to his professional career.” | 
He was awarded the sum of $2,000 for hurt feelings. 


SEXUAL ORIENTATION 


The text of the Human Rights Act still does not explicitly prohibit 
discrimination based on sexual orientation. The Commission has 
nevertheless accepted complaints on the strength of an unappealed 
1992 Ontario Court of Appeal decision in Haig and Birch v. Canada 
which read ‘sexual orientation’ into the Act. A majority of the cases 
submitted so far have dealt with the denial of employment benefits to 
an employee’s same-sex partner and are now in conciliation or have | 
been sent to tribunal. 


In November, the Supreme Court heard arguments in an appeal by 
James Egan and John Nesbit of a decision denying them a spousal 
allowance that is provided for under the Old Age Security Act. Messrs. 
Egan and Nesbit initially applied for the allowance in 1987 but were 
refused because the legislation defines “spouse” as a person of the 
opposite sex. The allowance is normally available to heterosexual 
couples who are married or have lived together for at least one year 
when one partner reaches the age of sixty-five, and the other partner is 
between sixty and sixty-five and their joint income falls below a certain 
amount. The Federal Court of Appeal rejected Messrs. Egan and 
Nesbit’s argument that the Act discriminated against them, holding tha 
the couple was not eligible because they were not spouses and not by 
reason of their sexual orientation. The majority of the Court held that 
the denial of spousal benefit did not cross the boundary between 
“distinction” and “discrimination”, but Mr. Justice Linden concluded in 
dissent that the decision did indeed represent discrimination on the 
grounds of sexual orientation. The Commission has argued along 
similar lines before the Supreme Court. 


HATE MESSAGES 


The Commission has continued to monitor a number of telephone line: 
that have disseminated hate messages directed primarily against non- 
whites, Jews and homosexuals. Spreading hate propaganda by 
telephone contravenes section 13 of the Human Rights Act. 


In September, 1992 acting on a complaint by Rodney Bobiwash of the 
Native Canadian Centre, the Federal Court granted an injunction 
ordering the Heritage Front and Wolfgang Droege to stop 
communicating hate messages. The Heritage Front continued to play 
similar messages, and the Commission returned to court, arguing that 
the Front had violated the injunction. In October, 1993, Mr. Justice 
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Joyal of the Federal Court dismissed the contempt of court application 
against Droege and the Heritage Front, finding there was no proof 
beyond a reasonable doubt that the respondents had violated the 
injunction. At the same time he issued an expanded injunction 
prohibiting the Heritage Front or Droege or anyone associated with 
them from playing messages which indicated the Front’s position on 
various social, economic or political issues. 


Within two days, Gary Schipper, the “Voice of the Heritage Front” 
began to narrate messages on the Equal Rights For Whites line in 
Toronto, and the Commission made a further application to the 
Federal Court against this violation of the expanded injunction. In June 
Madame Justice Tremblay-Lamer found them guilty of contempt for 
establishing and continuing to play messages on the Equal Rights for 
Whites Hotline. The Court made it clear that the case did not involve 
“the right to free speech or the right to be politically incorrect. The 
only question to be resolved . . . is whether the respondents violated an 
order duly granted by this court.” Wolfgang Droege was sentenced to 
three months in jail, Gary Schipper to two months and Kenneth Barker 
one month. Heritage Front was also fined $5,000. The respondent 
organization has appealed the decision to the Federal Court of Appeal. 


The first sexual orientation case to come before a Tribunal also 
involved a telephone hate line. John Payzant of Vancouver filed a 

| complaint alleging that Liberty Net and Tony McAleer were operating 
a line that communicated messages against homosexuals. A Tribunal 
found that McAleer’s recorded messages violated the Canadian Human 
Rights Act. “The evidence established that the messages were and are 
likely to expose persons to hatred or contempt by reason of their 
sexual orientation. Homosexuals are now protected under the Act 
under the ground of ‘sexual orientation’”. The Tribunal therefore 
ordered Liberty Net and Tony McAleer to cease and desist from 
transmitting messages that might expose homosexual persons to hatred 
or contempt. Liberty Net has made an application to the Federal Court 
for judicial review of this order. 


This is a second citation for a human rights violation for McAleer and 
Liberty Net. In 1992 another Tribunal ordered them to stop playing 
taped neo-Nazi hate messages. During the hearings, McAleer was 
found in contempt of court for violating an interim order to stop 
playing the tapes. Human rights tribunals have no power to impose 
penalties in cases of this kind, but they can issue cease and desist 
orders, and defying these orders can lead to Federal Court contempt 
citations. 
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The credibility of any human rights program is dependent on the ability | 
of the responsible agency to make its remedies effective. While human — 
rights awards are not intended to be punitive, they should be seen to 
correct the wrong in some substantial and durable way, to ensure that | 
the point is taken with regard to the discriminatory behaviour and that | 
others are encouraged to comply with the law. 


The Federal Court took an expansive approach to the granting of 
remedial awards for lost wages in Pitawanakwat v. Secretary of State. 
Mary Pitawanakwat, a woman of Ojibway ancestry, alleged that she 
was treated differently, harassed, and eventually terminated by the 
Department of the Secretary of State on account of her race. A 1992 
tribunal decision held that the Department’s behaviour was motivated 
in part by racial discrimination but that the complainant had also 
contributed to the situation. As a result, no award was made for hurt 
feelings, and Ms. Pitawanakwat received only two years lost wages. 


The Commission and Ms. Pitawanakwat appealed the decision and in 
April the Federal Court released a ruling which clarifies a number of 
remedial principles for human rights cases. The purpose of a human 
rights remedy, said the Court, is to make the victim whole, and what is 
required of a tribunal is that it be able to explain its award in relation 
to the facts of each case. There is no predetermined ceiling on the 
periods for which lost wages can be awarded, and the complainant’s 
conduct cannot be used to lessen an award that might otherwise have 
been granted. The Court also held that the Tribunal committed errors 
of law by limiting Ms. Pitawanakwat’s award to twenty-four months 
salary without any analysis, by failing to order that she be reinstated to 
her former place of work or another place satisfactory to her, and by 
not ordering any compensation for hurt feelings. 


The Canadian Armed Forces appealed to the Federal Court a 1993 
tribunal decision that ordered them to pay Simon Thwaites $152,000 
for lost wages and damages. Mr. Thwaites had been given a medical 
discharge in 1989 after he tested positive for HIV. In March the Federal 
Court dismissed the Forces’ application for judicial review and affirmed 
that awards of compensation under the Act proceed from a premise of 
full recovery. This may be reduced because of a common sense cut-off 
in the case of awards for lost wages, but the Court gave a broad 
interpretation to the concept of “expenses incurred by the victim” 
under paragraph 53(2)(c) of the Act so as to include the costs of legal 
counsel and related expenses. 


Difficulties occasionally arise in the implementation of tribunal awards. 
One such problem occurred in the case of Grover v. National Research 
Council. In 1992 a Tribunal ruled that the National Research Council 
had discriminated against Chander Grover, a scientist born in India. It 
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ordered the Council to appoint Dr. Grover to a management position 
and pay him lost wages and costs as well as damages. The Council 
complied with some of the terms of this ruling, but Dr. Grover returned 
to the Tribunal in 1993 alleging that he had not been appointed to an 
appropriate position. In July of that year, the Tribunal reconvened to 
hear more evidence, but the NRC objected that the Tribunal had 
exhausted its jurisdiction. 


In March, 1994 the Tribunal held that human rights tribunals may be 
required in certain cases to supervise the implementation of remedial 
orders. Established legal principles allowed the Tribunal to “complete 
its statutory task” where it had not finally disposed of an issue. The 
Tribunal was not being called upon to change its order or implement a 
different remedy and it was careful to indicate that its present decision 
was a “clarification” and not a contempt proceeding. The Tribunal then 
held that the position to which Dr. Grover had been appointed was not 
appropriate, given his scientific, management and research capabilities. 
It gave further guidelines as to what would be an appropriate position 
and held itself available if further clarification were to be necessary. 
The National Research Council filed an application with the Federal 
Court on the jurisdictional issue. This has been dismissed by Justice 
Cullen, who found that in the unusual circumstances of the case, the 
‘Tribunal had not erred in law when it maintained jurisdiction to 
supervise the implementation of its order. 


In a related decision, Winn, Grover v. Attorney General, an associate of 
Dr. Grover, Mr. Paul Winn, wrote to the Attorney General for consent 
to launch criminal proceedings against the National Research Council 
for its alleged retaliatory action against Dr. Grover, in violation of 
section 59 of the Human Rights Act. The Attorney General refused to 
provide the necessary consent after having received an opinion from 
outside legal counsel on the merits of the claim. The Federal Court 
reviewed the Attorney General’s refusal to prosecute NRC and 
dismissed the application based on the doctrine of prosecutorial 
discretion, which gives the Attorney General broad authority to decide 


_ whether or not to prosecute. 


In a case involving Canadian Airlines International a Tribunal found 
that the employer had engaged in a discriminatory practice by denying 
a flight attendant job to Rodney Cremona because his uncorrected 
vision did not meet their standard. Mr. Cremona was awarded damages 
for loss of income and career opportunity, and for hurt feelings. The 
Tribunal also ordered that he should be given the first available flight 
attendant position, with seniority from the date of the complaint. 
Canadian Airlines did not appeal the Tribunal award but nevertheless 
placed conditions on hiring Mr. Cremona that were not part of the 
Tribunal’s order. The Commission applied to the Federal Court citing 
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Canadian Airlines for contempt of court in failing to implement the 
Tribunal’s award. ' 


In February, the Federal Court dismissed the claim that Mr. Cremona’s i 
reinstatement should not have been subjected to additional conditions. | 


The Court found that the Tribunal order was ambiguous and unclear 
and should have been more explicit as to what conditions should or 
should not apply. In future, tribunals should be more precise, as the 
Court could not supplement their orders, and a tribunal could not 
clarify or change its original order. 


JURISDICTIONAL In Bell and Cooper v. Canadian Human Rights Commission, Noel 


AND 
PROCEDURAL 
QUESTIONS 
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Edwin Bell and David John Cooper filed a complaint based on age 
discrimination in 1990 when they were obliged to retire from their 
positions as airline pilots at age sixty. The Commission rejected their 
complaint in light of an earlier Supreme Court decision which upheld 
the principle of mandatory retirement. The complainants asked the 
Federal Court to force the Commission to request a tribunal, but the 
Court said the Commission was bound by the 1990 Supreme Court 
decision McKinney v. University of Guelph and therefore obliged to 
dismiss the complaint. 


Messrs. Bell and Cooper appealed this ruling as well, but the Federal 
Court of Appeal held that the appellants could not succeed in their 
appeal without raising the constitutional validity of section (eon 
the Human Rights Act, which allows mandatory retirement when 
employees reached the “normal age of retirement” for people in 

that particular field. In the view of Justice Marceau, “Neither the 
Commission itself nor the Tribunal appointed by it had the power to 
consider and give effect to the contention of the complainants that this 
provision of their enabling statute was unconstitutional and should be 
disregarded.” Bell and Cooper have been granted leave to appeal from 
this decision by the Supreme Court. 


A decision by the Federal Court of Appeal in Mercier v. Correctional 
Services Canada sheds new light on the way in which the Commission 
should implement the rules of procedural fairness. Brigitte Mercier 
filed a complaint against Correctional Services alleging that she was 
the victim of job discrimination based on sex and disability. The 
Commission decided to dismiss the complaint. Ms. Mercier argued that 
the Commission’s decision was contrary to the rules of procedural 
fairness since observations made by Correctional Services about the 
investigation report contained new evidence and challenges to her 
credibility but had not been disclosed to her before the Commission 
made its decision. The Federal Court of Appeal held that the 
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Commission was required to communicate the substance of the 
evidence to both parties, in particular in respect of new factual 
evidence brought forward by an opposing party in its observations. 

The Court therefore reversed the trial judge’s decision, set aside the 
Commission’s decision to dismiss Ms. Mercier’s complaint, and referred 
the case back to the Commission for re-examination in light 

of any reply to the observations of the Correctional Service that 

Ms. Mercier might wish to submit. 


She, 
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It is a commonplace that the world has changed enormously since 
human rights principles were enshrined in the UN Charter and 
Universal Declaration of Human Rights. In the mid-forties the 

United Nations included barely fifty nations, less than one-third of the 
present membership; and since that time political, economic and social 
changes that would have seemed improbable to the promoters of the 
UN ideal have transformed the face of the globe and the composition 
of UN institutions. 


| 


The Universal Declaration has also become part of the “customary law 


of nations” and has given birth to a range of international covenants 


and conventions that are considered binding on the countries that have | 


ratified them. That in turn has made its mark on domestic law around 
the world, not least in Canada where the Human Rights Act and the 
Charter of Rights both draw substantially on the Declaration. There is 
clearly a great deal still to be done to make those principles a living 
reality, but what is lacking is not so much the will as the practical 
capacity to implement human rights ideals. In this context, the 
Government of Canada and our Commission have actively supported 
the creation and reinforcement of national human rights machinery 
because we are convinced, on the basis of our own experience, that 
effective institutions at the national level are essential to ensuring the 
rights of ordinary people. 


BRINGING RIGHTS TO LIFE 


As part of this effort, the Commission has welcomed various 
dignitaries, parliamentarians, judges, individuals and groups 
representing human rights agencies and non-governmental 
organizations, academics, officials, and others seeking practical 
solutions to human rights protection. A few examples: 


- In February, Margaret Mulgan, the New Zealand Human Rights 
Commissioner, consulted with members of the Commission in 
Ottawa and talked to our staff about human rights legislation in 
her country; and that same month we discussed employment 
equity with Dr. Olive Shisana of the South African Medical 
Research Centre, who is preparing an equity plan for the 
South African public service. 


¢ In March there were discussions with Kiichi Yamakoshi, Sesuko 
Egami and Akiyoshi Okuyama, Japanese government officials 
and academics studying women’s equality issues, and with 
Alena Pavlikova, a Superior Court judge from Prague. 
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* Gilchrist Olympio, a human rights activist and former 


presidential candidate from Togo, paid a visit in April to talk 
about the situation in his country and learn more about human 
rights in Canada; and a Thai parliamentary delegation spent time 
at the Commission as part of preparations for drafting new 
human rights legislation. 


Monique Mujawamaliya, Vice-President of l’ Association 
rwandaise pour la défense des droits et des libertés publiques, 
met with us in May; and Dr. Rebecca Wallace, International Law 
Professor at Stratchclyde, Glasgow, spent time here researching 
Canada’s human rights systems. 


Ahmed Egal and Hareer Adan, who are interested in setting up 
a voluntary organization to promote human rights in Somalia, 
spent time at the Commission in June; and later that month, 
Bob Cooper, the Chief Commissioner of the Northern Ireland 
Fair Employment Commission studied the operation of the 
Commission’s employment equity program. 


Marie-André Muila Kayembe, magistrate défenseur des droits 
de ’homme in Zaire, also visited in June, as did Dr. Bereket 
Habte Salassie, the Chairman of the Constitutional Commission 
of Eritrea, James M. Luik, the Estonian Foreign Minister, and 
Judges Lydia Durosova and Boris Spitzer of the Slovak 
Republic; and the Chief Commissioner participated in a session 
on human rights law with members of the Hungarian Supreme 
Court who were visiting Canada. 


July brought twenty-two representatives from Eastern Europe, 
Asia, Africa and the Caribbean, who were attending the 
Canadian Human Rights Foundation’s summer course in 
Sherbrooke, for a one-day visit to the Commission to learn 
about human rights in Canada. 


Ken Sohka, President of the Cambodian Human Rights 
Committee, visited the Commission in August to observe the 
CHRC at work; and later that month Petr Bohuslav and Marie 
Cervinkova, two Czech judges, looked into the operation of the 
Human Rights Commission and Tribunal. 


In September José Aylwin, Director of the Institute of 
Indigenous Studies in Chile, met with the Deputy Chief 


Commissioner and Commission staff to discuss aboriginal issues. 


The Head of a panel reviewing the South African legislation on 
hate and pornography, Professor J.C.W. Van Rooyen, and his 
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colleague, William I. Huma, visited the Commission in October, 
as did three journalists from Uganda, Sri Lanka and Peru 

as participants in a scholarship program sponsored by the. 
International Centre for Human Rights and Democratic 
Development and the Canadian Association of Journalists. 


¢ That same month, Commission staff met with Thun Saray, 
President of the Cambodian Human Rights and Development 
Association, a major Cambodian non-governmental 
organization, as well as Judges Milan Suk and Radim Novotny 
from the Czech Republic. 


CLOSER TO HOME 
Respect for human rights must also filter down to the level where it 
matters most, “in small places, close to home, . . . in the world of the 


individual person”, to quote Eleanor Roosevelt, one of the framers of 
the Universal Declaration. For the past seventeen years, despite 
weaknesses we have frequently identified, the Canadian Human Rights 
Act has on the whole been a helpful tool in the effort to reduce 
discrimination in Canada. Individual and group complaints launched 
under the Act have resulted in a number of landmark decisions by 
human rights tribunals and the courts, and this country’s comprehensive 
network of human rights laws has contributed in some degree to social 
and attitudinal changes that are still in progress. Discrimination has 
obviously not disappeared; nor is it likely to in our lifetime. But we do 
have mechanisms for dealing with it, and our Commission has an 
obligation to improve their capacity to do so. 


We have therefore been doing everything in our power through a 
revised complaints process to streamline our administrative systems, 
particularly as regards the time needed to resolve complaints. Our 

first aim is to reach a solution as soon as possible after a complaint is 
lodged, wherever possible by taking advantage of procedures within the 
organizations concerned or other forms of redress that are immediately 
available. In 1994 nearly five hundred potential complaints were dealt 
with in this way; and a further one hundred and twenty-nine cases were 
resolved by Commission staff before a formal complaint was signed, a 
procedure we call “early resolution”. If that cannot be done, the 
complaint is communicated to the respondent with a request to receive 
a documented reply within thirty days, and Commission staff attempt 
to ensure that matters of fact are clarified without delay. 


As soon as the essential information has been gathered by our 
investigators, a preliminary report is submitted to senior officials at 
headquarters for guidance on how to proceed. If the information 1s 
considered sufficient, the parties are given a final opportunity to 
comment and the matter then goes directly to the Commission for 
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decision. Where further investigation is called for, appropriate 
objectives and time lines are transmitted to the officers concerned. 

A further refinement allows complaints with a significant policy 
dimension to be referred to a special unit at headquarters for 
investigation. This also has the advantage that respondents are not 
called upon to provide separate answers to essentially similar 
complaints that arise in different regions of the country. In 
combination, these devices enable the Commission either to resolve 
complaints in the early.stages, thus saving everyone both time and 
heartache, or to make doubly sure that the issues that are most 
material to effective decision-making by the Commission are properly 
pinpointed and investigated in a timely manner. 


We received more than 1,300 complaints of discrimination during the 
year, and we are happy to report that we have made considerable 
progress in dealing more efficiently with both new and old complaints, 
As a result, the total number of complaints open at investigation and 
the backlog of complaints that have been at investigation for more than 
nine months were reduced substantially in 1994, by thirty-three percent 
and forty percent respectively. The average time taken for field units to 
process a complaint and submit it to the Commission for a decision is 
now twelve months, almost half of what it was only a few years ago. 


| THE HUMAN DIMENSION 


The Commission devotes considerable energy each year to informing 
people about their rights and explaining the measures available to 

| protect them. Much of this is in response to inquiries or complaints, 

| but we also try to take the offensive through our participation in 

| conferences, panels and community events. The Chief Commissioner 

| also holds regular round-table meetings on racial discrimination, hate 
propaganda, disability issues and problems of concern to women and 

| aboriginal groups. In 1994, he visited Vancouver, Toronto, Edmonton, 

| Calgary, Saskatoon, Winnipeg, Moncton, Saint John, Kitchener, 

| Hamilton and Montreal, meeting with employers, community groups, 
non-governmental organizations, editorial boards and print and 

_ broadcast journalists. All members and staff of the Commission also try 

to provide a regular and visible presence in communities across the 
country. 


* In January Commissioner Mary Louise Dickson took part in a 
seminar on human rights and pensions organized by the Ontario 
Bar Association, and in March she contributed to a workshop on 
discrimination in the workplace; that same month the Secretary 
General, John Hucker, gave lectures on human rights at Cardiff 
University College Law School in the United Kingdom, where 
he also met with the Chairman and other members of the 
British Commission for Racial Equality. 
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- In February the Chief Commissioner attended the annual 
session of the UN Commission on Human Rights in Geneva 
and made a presentation to the Commission on behalf of the 
Co-ordinating Committee of National Human Rights 
Institutions; he subsequently visited the Universities of Pisa and 
Siena, where he spoke about the importance of human rights in 
a changing world. 


- Early in the year Commissioner Gurcharan Singh Bhatia met 
with members of the Indian National Human Rights | 
Commission to discuss rights issues and the need to co-operate 
with international organizations; a few weeks later he spoke with | 
representatives of the Millwoods Centre for Immigrants in 
Edmonton about violence against women in South Asian 
immigrant families. | 

! 


¢ In March Commissioner William Collins attended a workshop in 
Halifax organized by the provincial Human Rights Commission, — 
and at which our Director of Employment Equity made a 
presentation; participants included representatives of the 
Newfoundland Human Rights Commission as well as the 
Nova Scotia and Prince Edward Island Commissions. 


- Commissioner Renée Dupuis spoke on native rights and human 
rights practices to Quebec civil servants who were participating 
in a communications course in April; that same month, at the 
invitation of the Minister of Foreign Affairs, the Deputy Chief 
Commissioner joined a Canadian delegation as part of the 
bilateral observer mission for the South African elections. 


* The Chief Commissioner was in Stockholm, Copenhagen, 
Geneva and Paris in June, meeting with various human rights 
and equal opportunities practitioners, including the Swedish 
Race Relations and Equal Opportunities Ombudsmen, the 
Danish Ombudsman and Human Rights Centre, the UN High 
Commissioner for Human Rights, and the President of the 
French National Commission. 


¢ Commissioner Sigmund Reiser attended the third annual 
International Conference on Sexual Exploitation, organized by 
health professionals, psychotherapists and clergy, in Toronto in 
October; participants came from Canada, the United States, 
England and Australia; the same month the Deputy Chief 
Commissioner spoke to a Canadian Jewish Congress Conference 
in Vancouver as part of a panel on Civil Liberties, Human Rights 
and the New Face of Anti-Semitism and Racism. 
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* Members of the Commission’s Employment Equity Directorate 


gave three days of workshops in Holland in early November at 
the invitation of the Dutch government; the sessions were 
attended by government officials, employers, employee 
organizations and others. 


As part of his on-going activities in relation to human rights 
education, the Chief Commissioner participated in meetings of 
the UNESCO National Commission throughout the year and 
was a member of the Canadian Delegation to the International 
Conference on Education in Geneva in October; he also 
participated in the Canadian Committee for the Fiftieth 
Anniversary of the United Nations, and spoke to a general 
meeting of the Committee in Ottawa on December 9: on the 
importance of national infrastructure for human rights. 


To celebrate International Human Rights Day, December 10, the 
Western Regional Office joined in the British Columbia Council 
of Human Rights’ Visual Language Arts school project; this is 
the tenth year the Western Office has participated in this annual 
contest for children’s art, poetry and stories. 


The Alberta and Northwest Territories Office presented a 
number of seminars and training sessions throughout the year on 
topics ranging from sexual harassment and disability problems to 
racism and other anti-discrimination issues; in commemoration 
of the International Day for the Elimination of Racial 
Discrimination on March 21, Commissioner Bhatia and 

Ms. Wendy Koenig of the Alberta Office spoke at an anti-racism 
event sponsored by the Indo-Canadian Women’s Association. 


The Prairie Regional Office took part in the second annual 
Education Conference of the Bimose Tribal Council in 
Northwestern Ontario in September; nineteen ninety-four being 
Winnipeg’s Year for Racial Harmony, the Office was involved 
in running a number of events throughout the year, and the 
Regional Director chaired the Employment Equity Conference 
Committee whose work culminated in a gathering on 
November 17 and 18. 


The Ontario Regional Office co-sponsored several events with 
the Urban Alliance on Race Relations in Toronto and the 
Kitchener-Waterloo Race Relations Committee to mark the 
International Day for the Elimination of Racism on March 21; 
in September the Director took part in a two-day program 
organized by the Chatham Canada Employment Centre and 
spoke to members of the local Rotary Club about strategies for 
coping with diversity and implementing the principles of 
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ena a 
employment equity; regional staff were also involved in Human 
Rights Day events in Owen Sound, Niagara Falls, Toronto and 
Guelph. 


- During National Access Awareness Week in June the Quebec | 
Regional Office made a presentation at the Veteran’s Hospital in) 
Sainte-Anne-de-Bellevue on the integration into society of 
people with disabilities; it also trained a dozen staff people from | 
Revenue Canada in how to give human rights training to other 
Customs and Excise personnel in the Montreal area, and 
collaborated with Quebec Native Friendship Centres and the 
Public Service Commission in November as part of a forum on 


the employment of aboriginal people in urban centres. 


- The Atlantic Regional Office continued to participate in the 
Mi’kmak/Canada/Nova Scotia Human Rights Sub-Committee 
and again joined in celebrations to mark Black History Month 
and Mi’kmak History Month; in May the Director gave a one- 
day course for human rights officers on their responsibility for 
preventing discrimination in the workplace and how to conduct 
internal investigations, and the Office co-ordinated an 
employment equity workshop in St. John’s in June for 
participants from the provincial Commission, consumer 
organizations, federal sector employers and union 
representatives. 


Individual staff members have also served on various bodies working 
for the advancement of human rights domestically and internationally, 
among them the International Decade of the World’s Indigenous 
People, the Canadian Committee for the Fiftieth Anniversary of the 
United Nations, the UNESCO National Commission, the Canadian 
Preparatory Committee for the Fourth World Conference on Women in 
Beijing in 1995, and the Inter-Departmental Working Group on 
International Women’s Day 1995. 


GETTING THE WORD OUT 


Over the years, the Commission has put out a wide range of 
publications and other material designed to make sure Canadians have 
reliable information about human rights. Where good products already 
exist, revising and distributing an up-to-date version will often suffice, 
and this year the Commission has refurbished several of its products. 
The video presentation, Equality. ..We All Have A Hand In It, which 
explains the Human Rights Act and the Commission’s functions, is now 
available in sign language in both English and French as well as in 
closed-captioned form; it has also been produced in Cantonese thanks 
to the co-operation of the Chinese-Canadian National Council. During 
the year our public service announcements dealing with women in 
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non-traditional occupations, the rights of people with disabilities and 
aboriginal rights were redistributed. We revised and reprinted an 
employment equity brochure, several publications on pay equity, and 
the popular booklet, Know Your Rights, and we also released a new 
brochure explaining the process for filing a complaint. 


A poster series entitled Real People was launched to highlight the 
achievements of people with disabilities. It was developed in 
collaboration with, and co-distributed by, the Canadian Association for 
the Deaf, the Canadian Hearing Society, and the Canadian National 
Institute of the Blind. Banks, businesses, educational institutions and 
government offices around the country have also been very helpful 
in displaying these and other posters. In honour of the Fiftieth 

| Anniversary of the UN, we produced a commemorative poster, a new 
television public service announcement on human rights, and a special 
issue of our magazine, Human Rights Forum. 


As part of its Unequal Access survey series the Commission published 
the results of an investigation into the availability in federal 
departments and private sector organizations of teletypewriter services 
that facilitate communication with the deaf and hard-of-hearing. Our 
own publications are available in alternate formats for people who are 
blind or have impaired vision, and a one-page fact sheet about the Act 
and the Commission is now available in more than thirty languages. To 
make sure that all potential users have access to the latest information, 
the Commission now makes all its publications available on National 
Capital FreeNet, a local on-line computer service that is linked to the 
Internet. 


Finally, a key part of our activities invelves responding to public 
requests for information and media enquiries. Subjects of interest can 
be as narrow as a specific complaint or tribunal decision or as broad as 
hate propaganda, drug testing, disability issues, religious headgear, 
sexual orientation, mandatory retirement, employment equity, pay 
equity, harassment, and so on. In 1994, we received about 

40,000 enquiries from the public and nearly eight hundred from 
representatives of the media. Among the latter, the Chief 
Commissioner received some one hundred and fifty requests for 
interviews; he also appeared on radio open-line programs across the 
country, and met with a baker’s dozen of editorial boards. 


If the media indeed reflect the mood and preoccupations of the public 

| they serve, it is clear that Canadians’ interest in human rights is as high 
as ever. On the whole, we believe this bodes well for the Commission’s 

| work: the more people are aware of these issues, the better we are 

| served in a democratic society. In a fast-paced world of sound bites and 
never-ceasing press coverage, sustaining that awareness remains a 
challenge to which the Commission will continue to give a high priority. 
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the regional offices and provides support to the Commission. 


The Legal Services Branch provides advice to the Chief Commissioner, 
Commission members and staff. Legal officers also represent the | 
Commission in litigation before tribunals, review tribunals and the courts. 


The Anti-Discrimination Programs Branch ensures that all complaints 
filed with the Commission, except those that deal with employment and 
pay equity, are investigated in accordance with the Canadian Human 
Rights Act. The Branch provides a quality-assurance function and 
conciliation services, trains staff involved in anti-discrimination activities, 
establishes performance standards and operational policies, and monitors 
the complaints management process. The Branch also investigates 
complaints in the National Capital and major policy-based complaints. 


The Employment and Pay Equity Branch provides policy advice to 

the Commission on employment and pay equity matters, and offers 
educational programs to employers and community groups. The 
Employment Equity Directorate investigates and conciliates employment 
equity complaints and conducts joint reviews with employers. The Pay 
Equity Directorate investigates and conciliates equal pay complaints. 


The Policy and Planning Branch monitors domestic and international 
human rights issues of interest to the Commission and develops policy 
papers and positions for its approval. 


The Communications Branch explains the role and activities of the 
Commission, fosters public understanding of the Act and human rights issues, 
and discourages discriminatory practices by means of information 
programs, contact with the media and activities in the community. 


The Corporate Services Branch provides headquarters and regional 
operations with support services in assets management, finance, access to 
information and privacy, informatics, information management, library and 
editorial services. 


The Personnel Services Branch provides headquarters and regional 
operations with support services in pay and benefits, staffing, 
classification, official languages, staff relations, training and resource 
planning, health and safety. 


The Regional Offices investigate discrimination complaints throughout the 
country except those dealing with employment and pay equity. They also 
work with community representatives, employers and unions to inform the 
public of their rights under the Act. 


: 


JRGANIZATION 


Chief Commissioner 
Deputy Chief Commissioner 


Legal Services 
Executive Secretariat 


Secretary General 
Corporate 
Services 


e Anti- e 
Discrimination 
rograms 


Policy 
and Planning 


INANCIAL STATEMENT 


Regional 
Offices 
Personnel 
Services 
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Statement of Expenditures, by branch, for the period of 
January 1, 1994 to December 31, 1994 


Branch 
Chief and Deputy Chief Commissioners $ 681,794 
Part-Time Commissioners 126,792 
Legal Services 1,352,480 
Secretary General 265,808 
Executive Secretariat 149,412 
Regional Offices 3,493,667 
Anti-Discrimination Programs 2,522,788 
Corporate Services 2,394,597 
Employment and Pay Equity 2,209,246 
Communications 934,960 
| Personnel Services 516,180 
| Policy and Planning 396,800 
| SUB-TOTAL 15,044,524 
Tribunals 2,184,512 
TOTAL $17,229,036 
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TABLE 1 NUMBER OF ENQUIRIES DURING THE LAST TEN YEARS 


1985 
1986 
1987 46,628 
1988 
1989 
1990 
1991 
1992 
1993 
1994 


10,000 
15,000 
17,500 
20,000 
22,500 
25,000 
27,500 
30,000 
32,500 
35,000 
37,500 
40,000 
42,500 
45,000 
47,500 
50,000 
52,500 


TABLE 2 NUMBER OF COMPLAINTS, BY REGION, 1991 TO 1994 


Atlantic 


Policy Complaints Unit 


t Complaints formerly dealt with by the National Capital Office are now dealt with at 
headquarters or by other regional offices. 


* Figures for 1992, 1993 and 1994 include referrals to alternate redress. 
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TABLE 3 DISTRIBUTION OF COMPLAINTS, BY GROUND OF 
DISCRIMINATION, 1991 TO 1994 


UJ 
ar = 


= W NI Fe 
N N Oo wn 


Disability 
Family/marital status 


WW 
[°>) 
NO 


Sex 
National/ethnic origin 


Sexual Orientation 
“Figures for 1992, 1993 and 1994 include referrals to alternate redress. 


TABLE 4 DISPOSITION OF COMPLAINTS, 1991 TO 1994 


No further proceedings 
To deal with 


No tribunal | 


KEY TO TERMS 


Settlement approved: Settlement agreed to by the parties and approved by the 
Commission. 


Not dealt with: 7he Commission decided not to investigate the complaint because it was out 
of time or, technically, without purpose. 


No further proceedings: The Commission decided not to pursue the complaint because it 
was withdrawn or the matter was resolved. 
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